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of the Act, of the Attorney General’s 
authority under section 816 of the Act. 

PART 58—REGULATIONS RELATING 
TO THE BANKRUPTCY REFORM 
ACTS OF 1978 AND 1994 

Sec. 
58.1 Authorization to establish panels of 

private trustees. 
58.2 Authorization to appoint standing 

trustees. 
58.3 Qualification for membership on panels 

of private trustees. 
58.4 Qualifications for appointment as 

standing trustee and fiduciary standards. 
58.5 Non-discrimination in appointment. 
58.6 Procedures for suspension and removal 

of panel trustees and standing trustees. 
58.7 Procedures for Completing Uniform 

Forms of Trustee Final Reports in Cases 
Filed Under Chapters 7, 12, and 13 of the 
Bankruptcy Code. 

58.11 Procedures governing administrative 
review of a United States Trustee’s deci-
sion to deny a Chapter 12 or Chapter 13 
standing Trustee’s claim of actual, nec-
essary expenses. 

58.12 Definitions. 
58.13 Procedures all agencies shall follow 

when applying to become approved agen-
cies. 

58.14 Automatic expiration of agencies’ sta-
tus as approved agencies. 

58.15 Procedures all approved agencies shall 
follow when applying for approval to act 
as an approved agency for an additional 
one year period. 

58.16 Renewal for an additional one year pe-
riod. 

58.17 Mandatory duty of approved agencies 
to notify United States Trustees of mate-
rial changes. 

58.18 Mandatory duty of approved agencies 
to obtain prior consent of the United 
States Trustee before taking certain ac-
tions. 

58.19 Continuing requirements for becoming 
and remaining approved agencies. 

58.20 Minimum qualifications agencies shall 
meet to become and remain approved 
agencies. 

58.21 Minimum requirements to become and 
remain approved agencies relating to 
fees. 

58.22 Minimum requirements to become and 
remain approved agencies relating to 
certificates. 

58.23 Minimum financial requirements and 
bonding and insurance requirements for 
agencies offering debt repayment plans. 

58.24 Procedures for obtaining final agency 
action on United States Trustees’ deci-
sions to deny agencies’ applications and 

to remove approved agencies from the 
approved list. 

58.25 Definitions. 
58.26 Procedures all providers shall follow 

when applying to become approved pro-
viders. 

58.27 Automatic expiration of providers’ 
status as approved providers. 

58.28 Procedures all approved providers 
shall follow when applying for approval 
to act as an approved provider for an ad-
ditional one year period. 

58.29 Renewal for an additional one year pe-
riod. 

58.30 Mandatory duty of approved providers 
to notify United States Trustees of mate-
rial changes. 

58.31 Mandatory duty of approved providers 
to obtain prior consent of the United 
States Trustee before taking certain ac-
tions. 

58.32 Continuing requirements for becoming 
and remaining approved providers. 

58.33 Minimum qualifications providers 
shall meet to become and remain ap-
proved providers. 

58.34 Minimum requirements to become and 
remain approved providers relating to 
fees. 

58.35 Minimum requirements to become and 
remain approved providers relating to 
certificates. 

58.36 Procedures for obtaining final provider 
action on United States Trustees’ deci-
sions to deny providers’ applications and 
to remove approved providers from the 
approved list. 

APPENDIX A TO PART 58—GUIDELINES FOR RE-
VIEWING APPLICATIONS FOR COMPENSATION 
AND REIMBURSEMENT OF EXPENSES FILED 
UNDER 11 U.S.C. 330 

AUTHORITY: 5 U.S.C. 301, 552; 11 U.S.C. 
109(h), 111, 521(b), 727(a)(11), 1141(d)(3), 1202; 
1302, 1328(g); 28 U.S.C. 509, 510, 586, 589b. 

SOURCE: Order No. 921–80, 45 FR 82631, Dec. 
16, 1980, unless otherwise noted. 

§ 58.1 Authorization to establish pan-
els of private trustees. 

(a) Each U.S. Trustee is authorized to 
establish a panel of private trustees 
(the ‘‘panel’’) pursuant to 28 U.S.C. 
586(a)(1). 

(b) Each U.S. Trustee is authorized, 
with the approval of the Director, Ex-
ecutive Office for United States Trust-
ees (the ‘‘Director’’) to increase or de-
crease the total membership of the 
panel. In addition, each U.S. Trustee, 
with the approval of the Director, is 
authorized to institute a system of ro-
tation of membership or the like to 
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achieve diversity of experience, geo-
graphical distribution or other charac-
teristics among the persons on the 
panel. 

[Order No. 921–80, 45 FR 82631, Dec. 16, 1980, as 
amended at 62 FR 30183, June 2, 1997] 

§ 58.2 Authorization to appoint stand-
ing trustees. 

Each U.S. Trustee is authorized, sub-
ject to the approval of the Deputy At-
torney General, or his delegate, to ap-
point and remove one or more standing 
trustees to serve in cases under chap-
ters 12 and 13 of title 11, U.S. Code. 

[Order No. 51 FR 44288, Dec. 9, 1986] 

§ 58.3 Qualification for membership on 
panels of private trustees. 

(a) To be eligible for appointment to 
the panel and to retain eligibility 
therefor, an individual must possess 
the qualifications described in para-
graph (b) of this section in addition to 
any other statutory qualifications. A 
corporation or partnership may qualify 
as an entity for appointment to the 
private panel. However, each person 
who, in the opinion of the U.S. Trustee 
or of the Director, performs duties as 
trustee on behalf of a corporation or 
partnership must individually meet the 
standards described in paragraph (b) of 
this section, except that each U.S. 
Trustee, with the approval of the Di-
rector, shall have the discretion to 
waive the applicability of paragraph 
(b)(6) of this section as to any indi-
vidual in a non-supervisory position. 
No professional corporation, partner-
ship, or similar entity organized for 
the practice of law or accounting shall 
be eligible to serve on the panel. 

(b) The qualifications for member-
ship on the panel are as follows: 

(1) Possess integrity and good moral 
character. 

(2) Be physically and mentally able 
to satisfactorily perform a trustee’s 
duties. 

(3) Be courteous and accessible to all 
parties with reasonable inquiries or 
comments about a case for which such 
individual is serving as private trustee. 

(4) Be free of prejudices against any 
individual, entity, or group of individ-
uals or entities which would interfere 

with unbiased performance of a trust-
ee’s duties. 

(5) Not be related by affinity or con-
sanguinity within the degree of first 
cousin to any employee of the Execu-
tive Office for United States Trustees 
of the Department of Justice, or to any 
employee of the office of the U.S. 
Trustee for the district in which he or 
she is applying. 

(6)(i) Be a member in good standing 
of the bar of the highest court of a 
state or of the District of Columbia; or 

(ii) Be a certified public accountant; 
or 

(iii) Hold a bachelor’s degree from a 
full four-year course of study (or the 
equivalent) of an accredited college or 
university (accredited as described in 
part II, section III of Handbook X118 
promulgated by the U.S. Office of Per-
sonnel Management) with a major in a 
business-related field of study or at 
least 20 semester-hours of business-re-
lated courses; or hold a master’s or 
doctoral degree in a business-related 
field of study from a college or univer-
sity of the type described above; or 

(iv) Be a senior law student or can-
didate for a master’s degree in business 
administration recommended by the 
relevant law school or business school 
dean and working under the direct su-
pervision of: 

(A) A member of a law school faculty; 
or 

(B) A member of the panel of private 
trustees; or 

(C) A member of a program estab-
lished by the local bar association to 
provide clinical experience to students; 
or 

(v) Have equivalent experience as 
deemed acceptable by the U.S. Trustee. 

(7) Be willing to provide reports as 
required by the U.S. Trustee. 

(8) Have submitted an application 
under oath, in the form prescribed by 
the Director, to the U.S. Trustee for 
the District in which appointment is 
sought: Provided, That this provision 
may be waived by the U.S. Trustee on 
approval of the Director. 

§ 58.4 Qualifications for appointment 
as standing trustee and fiduciary 
standards. 

(a) As used in this section— 
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(1) The term standing trustee means 
an individual appointed pursuant to 28 
U.S.C. 586(b). 

(2) The term relative means an indi-
vidual who is related to the standing 
trustee as father, mother, son, daugh-
ter, brother, sister, uncle, aunt, first 
cousin, nephew, niece, husband, wife, 
father-in-law, mother-in-law, son-in- 
law, daughter-in-law, brother-in-law, 
sister-in-law, stepfather, stepmother, 
stepson, stepdaughter, stepbrother, 
stepsister, half brother, half sister, or 
an individual whose close association 
to the standing trustee is the equiva-
lent of a spousal relationship. 

(3) The term financial or ownership in-
terest excludes ownership of stock in a 
publicly-traded company if the owner-
ship interest in not controlling. 

(4) The word region means the geo-
graphical area defined in 28 U.S.C. 581. 

(b) To be eligible for appointment as 
a standing trustee, an individual must 
have the qualifications for membership 
on a private panel of trustees set forth 
in §§ 58.3 (b)(1)–(4), (6)–(8). An individual 
need not be an attorney to be eligible 
for appointment as a standing trustee. 
A corporation or partnership may be 
appointed as standing trustee only 
with the approval of the Director. 

(c) The United States Trustee shall 
not appoint as a standing trustee any 
individuals who, at the time of ap-
pointment, is: 

(1) A relative of another standing 
trustee in the region in which the 
standing trustee is to be appointed; 

(2) A relative of a standing trustee 
(in the region in which the standing 
trustee is to be appointed), who, within 
the preceding one-year period, died, re-
signed, or was removed as a standing 
trustee from a case; 

(3) A relative of a bankruptcy judge 
or a clerk of the bankruptcy court in 
the region in which the standing trust-
ee is to be appointed; 

(4) An employee of the Department of 
Justice within the preceding one-year 
period; or 

(5) A relative of a United States 
Trustee or an Assistant United States 
Trustee, a relative of an employee in 
any of the offices of the United States 
Trustee in the region in which the 
standing trustee is to be appointed, or 

a relative of an employee in the Execu-
tive Office for United States Trustees. 

(d) A standing trustee must, at a 
minimum, adhere to the following fidu-
ciary standards: 

(1) Employment of relatives. (i) A 
standing trustee shall not employ a 
relative of the standing trustee. 

(ii) A standing trustee shall also not 
employ a relative of the United States 
Trustee or of an Assistant United 
States Trustee in the region in which 
the trustee has been appointed or a rel-
ative of a bankruptcy court judge or of 
the clerk of the bankruptcy court in 
the judicial district in which the trust-
ee has been appointed. 

(iii)(A) Paragraphs (d)(1) (i) and (ii) of 
this section shall not apply to a spouse 
of a standing trustee who was em-
ployed by the standing trustee as of 
August 1, 1995. 

(B) For all other relatives employed 
by a standing trustee as of August 1, 
1995, paragraphs (d)(1) (i) and (ii) of this 
section shall be fully implemented by 
October 1, 1998, unless specifically pro-
vided below: 

(1) The United States Trustee shall 
have the discretion to grant a written 
waiver for a period of time not to ex-
ceed 2 years upon a written showing by 
the standing trustee of compelling cir-
cumstances that make the continued 
employment of a relative necessary for 
a standing trustee’s performance of his 
or her duties and written evidence that 
the salary to be paid is at or below 
market rate. 

(2) Additional waivers, not to exceed 
a period of two years each, may be 
granted under paragraph (d)(1)(iii)(B)(1) 
of this section provided the standing 
trustee makes a similar written show-
ing within 90 days prior to the expira-
tion of a present waiver and the United 
States Trustee determines that the cir-
cumstances for waiver are met. 

(3) No waivers will be granted for a 
relative of the United States Trustee 
or of an Assistant United States Trust-
ee. 

(2) Related party transactions. (i) A 
standing trustee shall not direct debt-
ors or creditors of a bankruptcy case 
administered by the standing trustee 
to an individual or entity that provides 
products or services, such as insurance 
or financial counseling, if a standing 
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trustee is a relative of that individual 
or if the standing trustee or relative 
has a financial or ownership interest in 
the entity. 

(ii) A standing trustee shall not, on 
behalf of the trust, contract or allocate 
expenses with himself or herself, with a 
relative, or with any entity in which 
the standing trustee or a relative of 
the standing trustee has a financial or 
ownership interest if the costs are to 
be paid as an expense out of the fidu-
ciary expense fund. 

(iii)(A) The United States Trustee 
may grant a waiver from compliance 
with paragraph (d)(2)(ii) of this section 
for up to three years following the ap-
pointment of a standing trustee if the 
newly-appointed standing trustee can 
demonstrate in writing that a waiver is 
necessary and the cost is at or below 
market. 

(B) The United States Trustee may 
grant a provisional waiver from com-
pliance with the allocation prohibition 
contained in paragraph (d)(2)(ii) of this 
section if one of the following condi-
tions is present: 

(1) A standing trustee has insuffi-
cient receipts to earn maximum annual 
compensation as determined by the Di-
rector during any one of the last three 
fiscal years and provides the United 
States Trustee with an appraisal or 
other written evidence that the alloca-
tion is necessary and the allocated cost 
is at or below market rate for that 
good or service, or 

(2) A chapter 13 standing trustee also 
serves as a trustee in chapter 12 cases 
and provides the United States Trustee 
with an appraisal or other written evi-
dence that the allocation is necessary 
and the allocated cost is at or below 
market rate for that good or service. 

(C) Except as otherwise provided in 
this paragraph, a standing trustee may 
seek a reasonable extension of time 
from the United States Trustee to com-
ply with paragraph (d)(2)(ii) of this sec-
tion. To obtain an extension, a stand-
ing trustee must demonstrate by an ap-
praisal or other written evidence, satis-
factory to the United States Trustee, 
that the expense is necessary and at or 
below market rate. In no event shall an 
extension be granted for the use and 
occupation of real estate beyond Octo-
ber 1, 2005. For personal property and 

personal service contracts, no exten-
sion shall be granted beyond October 1, 
1998. 

(3) Employment of other standing trust-
ees. A standing trustee shall not em-
ploy or contract with another standing 
trustee to provide personal services for 
compensation payable from the fidu-
ciary expense fund. This section does 
not prohibit the standing trustee from 
reimbursing the actual, necessary ex-
penses incurred by another standing 
trustee who provides necessary assist-
ance to the standing trustee provided 
that the reimbursement has been pre- 
approved by the United States Trustee. 

(e) Paragraph (d) of this section is ef-
fective July 2, 1997. As to those stand-
ing trustees who are appointed as of 
July 2, 1997, paragraph (d) will be appli-
cable on the first day of their next fis-
cal year (i.e., October 1, 1997, for chap-
ter 13 trustees and January 1, 1998, for 
chapter 12 trustees). 

[62 FR 30183, June 2, 1997] 

§ 58.5 Non-discrimination in appoint-
ment. 

The U.S. Trustees shall not discrimi-
nate on the basis of race, color, reli-
gion, sex, national origin or age in ap-
pointments to the private panel of 
trustees or of standing trustees and in 
this regard shall assure equal oppor-
tunity for all appointees and applicants 
for appointment to the private panel of 
trustees or as standing trustee. Each 
U.S. Trustee shall be guided by the 
policies and requirements of Executive 
Order 11478 of August 8, 1969, relating 
to equal employment opportunity in 
the Federal Government, section 717 of 
the Civil Rights Act of 1964, as amend-
ed (42 U.S.C. 2000e–16), section 15 of the 
Age Discrimination in Employment 
Act of 1967, as amended (29 U.S.C. 633a), 
and the regulations of the Office of 
Personnel Management relating to 
equal employment opportunity (5 CFR 
part 713). 

[Order No. 921–80, 45 FR 82631, Dec. 16, 1980, as 
amended by Order No. 960–81, 46 FR 52360, 
Oct. 27, 1981] 

VerDate Sep<11>2014 10:36 Aug 10, 2015 Jkt 235115 PO 00000 Frm 00154 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



145 

Department of Justice § 58.6 

§ 58.6 Procedures for suspension and 
removal of panel trustees and 
standing trustees. 

(a) A United States Trustee shall no-
tify a panel trustee or a standing trust-
ee in writing of any decision to suspend 
or terminate the assignment of cases 
to the trustee including, where applica-
ble, any decision not to renew the 
trustee’s term appointment. The notice 
shall state the reason(s) for the deci-
sion and should refer to, or be accom-
panied by copies of, pertinent mate-
rials upon which the United States 
Trustee has relied and any prior com-
munications in which the United 
States Trustee has advised the trustee 
of the potential action. The notice 
shall be sent to the office of the trustee 
by overnight courier, for delivery the 
next business day. The reasons may in-
clude, but are in no way limited to: 

(1) Failure to safeguard or to account 
for estate funds and assets; 

(2) Failure to perform duties in a 
timely and consistently satisfactory 
manner; 

(3) Failure to comply with the provi-
sions of the Code, the Bankruptcy 
Rules, and local rules of court; 

(4) Failure to cooperate and to com-
ply with orders, instructions and poli-
cies of the court, the bankruptcy clerk 
or the United States Trustee; 

(5) Substandard performance of gen-
eral duties and case management in 
comparison to other members of the 
chapter 7 panel or other standing trust-
ees; 

(6) Failure to display proper tempera-
ment in dealing with judges, clerks, at-
torneys, creditors, debtors, the United 
States Trustee and the general public; 

(7) Failure to adequately monitor the 
work of professionals or others em-
ployed by the trustee to assist in the 
administration of cases; 

(8) Failure to file timely, accurate re-
ports, including interim reports, final 
reports, and final accounts; 

(9) Failure to meet the eligibility re-
quirements of 11 U.S.C. 321 or the 
qualifications set forth in 28 CFR 58.3 
and 58.4 and in 11 U.S.C. 322; 

(10) Failure to attend in person or ap-
propriately conduct the 11 U.S.C. 341(a) 
meeting of creditors; 

(11) Action by or pending before a 
court or state licensing agency which 

calls the trustee’s competence, finan-
cial responsibility or trustworthiness 
into question; 

(12) Routine inability to accept as-
signed cases due to conflicts of interest 
or to the trustee’s unwillingness or in-
capacity to serve; 

(13) Change in the composition of the 
chapter 7 panel pursuant to a system 
established by the United States Trust-
ee under 28 CFR 58.1; 

(14) A determination by the United 
States Trustee that the interests of ef-
ficient case administration or a decline 
in the number of cases warrant a re-
duction in the number of panel trustees 
or standing trustees. 

(b) The notice shall advise the trust-
ee that the decision is final and 
unreviewable unless the trustee re-
quests in writing a review by the Direc-
tor, Executive Office for United States 
Trustees, no later than 20 calendar 
days from the date of issuance of the 
United States Trustee’s notice (‘‘re-
quest for review’’). In order to be time-
ly, a request for review must be re-
ceived by the Office of the Director no 
later than 20 calendar days from the 
date of the United States Trustee’s no-
tice to the trustee. 

(c) A decision by a United States 
Trustee to suspend or terminate the as-
signment of cases to a trustee shall 
take effect upon the expiration of a 
trustee’s time to seek review from the 
Director or, if the trustee timely seeks 
such review, upon the issuance of a 
final written decision by the Director. 

(d) Notwithstanding paragraph (c) of 
this section, a United States Trustee’s 
decision to suspend or terminate the 
assignment of cases to a trustee may 
include, or may later by supplemented 
by an interim directive, by which the 
United States trustee may imme-
diately discontinue assigning cases to a 
trustee during the review period. A 
United States Trustee may issue such 
an interim directive if the United 
States Trustee specifically finds that: 

(1) A continued assignment of cases 
to the trustee places the safety of es-
tate assets at risk ; 

(2) The trustee appears to be ineli-
gible to serve under applicable law, 
rule, or regulation; 
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(3) The trustee has engaged in con-
duct that appears to be dishonest, de-
ceitful, fraudulent, or criminal in na-
ture; or 

(4) The trustee appears to have en-
gaged in other gross misconduct that is 
unbefitting his or her position as trust-
ee or violates the trustee’s duties. 

(e) If the United States Trustee 
issues an interim directive, the trustee 
may seek a stay of the interim direc-
tive from the Director if the trustee 
has timely filed a request for review 
under paragraph (b) of this section. 

(f) The trustee’s written request for 
review shall fully describe why the 
trustee disagrees with the United 
States Trustee’s decision, and shall be 
accompanied by all documents and ma-
terials that the trustee wants the Di-
rector to consider in reviewing the de-
cision. The trustee shall send a copy of 
the request for review, and the accom-
panying documents and materials, to 
the United States Trustee by overnight 
courier, for delivery the next business 
day. The trustee may request that spe-
cific documents in the possession of the 
United States Trustee be transmitted 
to the Director for inclusion in the 
record. 

(g) The United States Trustee shall 
have 15 calendar days from the date of 
the trustee’s request for review to sub-
mit to the Director a written response 
regarding the matters raised in the 
trustee’s request for review. The 
United States Trustee shall provide a 
copy of this response to the trustee. 
Both copes shall be sent by overnight 
courier, for delivery the next business 
day. 

(h) The Director may seek additional 
information from any party in the 
manner and to the extent the Director 
deems appropriate. 

(i) Unless the trustee and the United 
States Trustee agree to a longer period 
of time, the Director shall issue a writ-
ten decision no later than 30 calendar 
days from the receipt of the United 
States Trustee’s response to the trust-
ee’s request for review. That decision 
shall determine whether the United 
States Trustee’s decision is supported 
by the record and the action is an ap-
propriate exercise of the United States 
Trustee’s discretion, and shall adopt, 
modify or reject the United States 

Trustee’s decision to suspend or termi-
nate the assignment of future cases to 
the trustee. The Director’s decision 
shall constitute final agency action. 

(j) In reaching a determination, the 
Director may specify a person to act as 
a reviewing official. The reviewing offi-
cial shall not be a person who was in-
volved in the United States Trustee’s 
decision or a Program employee who is 
located within the region of the United 
States Trustee who made the decision. 
The reviewing official’s duties shall be 
specified by the Director on a case by 
case basis, and may include reviewing 
the record, obtaining additional infor-
mation from the participants, pro-
viding the Director with written rec-
ommendations, or such other duties as 
the Director shall prescribe in a par-
ticular case. 

(k) This rule does not authorize a 
trustee to seek review of any decision 
to increase the size of the chapter 7 
panel or to appoint additional standing 
trustees in the district or region. 

(l) A trustee who files a request for 
review shall bear his or her own costs 
and expenses, including counsel fees. 

[62 FR 51750, Oct. 2, 1997] 

§ 58.7 Procedures for Completing Uni-
form Forms of Trustee Final Re-
ports in Cases Filed Under Chap-
ters 7, 12, and 13 of the Bankruptcy 
Code. 

(a) UST Form 101–7–TFR, Chapter 7 
Trustee’s Final Report. A chapter 7 
trustee must complete UST Form 101– 
7–TFR final report (TFR) in prepara-
tion for closing an asset case. This re-
port must be submitted to the United 
States Trustee after liquidating the es-
tate’s assets, but before making dis-
tribution to creditors, and before filing 
it with the United States Bankruptcy 
Court. The TFR must contain the 
trustee’s certification, under penalty of 
perjury, that all assets have been liq-
uidated or properly accounted for and 
that funds of the estate are available 
for distribution. Pursuant to 28 U.S.C. 
589b(d), the TFR must also contain the 
following: 

(1) Summary of the trustee’s case ad-
ministration; 

(2) Copies of the estate’s financial 
records; 

(3) List of allowed claims; 
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(4) Fees and administrative expenses; 
and 

(5) Proposed dividend distribution to 
creditors. 

(b) UST Form 101–7–NFR Chapter 7 
Trustee’s Notice of Trustee’s Final Report. 
After the TFR has been reviewed by 
the United States Trustee and filed 
with the United States Bankruptcy 
Court, if the net proceeds realized in an 
estate exceed the amounts specified in 
Fed. R. Bankr. P. 2002(f)(8), UST Form 
101–7–NFR (NFR) must be sent to all 
creditors as the notice required under 
Fed. R. Bankr. P. 2002(f). The NFR 
must show the receipts, approved dis-
bursements, and any balance identified 
on the TFR, as well as the information 
required in the TFR’s Exhibit D. In ad-
dition, the NFR must identify the pro-
cedures for objecting to any fee appli-
cation or to the TFR. 

(c) UST Form 101–7–TDR Chapter 7 
Trustee’s Final Account, Certification The 
Estate Has Been Fully Administered and 
Application of Trustee To Be Discharged. 
After distributing all estate funds, a 
trustee must submit to the United 
States Trustee and file with the United 
States Bankruptcy Court the trustee’s 
final account, UST Form 101–7–TDR 
(TDR). The TDR must contain the 
trustee’s certification, under penalty of 
perjury, that the estate has been fully 
administered and the trustee’s request 
to be discharged as trustee. Pursuant 
to 28 U.S.C. 589b(d), the TDR must also 
include the following: 

(1) The length of time the case was 
pending; 

(2) Assets abandoned; 
(3) Assets exempted; 
(4) Receipts and disbursements of the 

estate; 
(5) Claims asserted; 
(6) Claims allowed; and, 
(7) Distributions to claimants and 

claims discharged without payment, in 
each case by appropriate category. 

(d) UST Form 101–7–NDR Chapter 7 
Trustee’s Report of No Distribution. In 
cases where there is no distribution of 
funds the case trustee must submit to 
the United States Trustee and file with 
the United States Bankruptcy Court 
UST Form 101–7–NDR (NDR). The NDR 
must contain the trustee’s certifi-
cation that the estate has been fully 
administered, that the trustee has nei-

ther received nor disbursed any prop-
erty or money on account of the estate, 
and that there is no property available 
for distribution over and above that ex-
empted by law. In addition, the NDR 
must set forth the trustee’s request to 
be discharged as trustee. Pursuant to 
28 U.S.C. 589b(d), the NDR must also in-
clude the following information: 

(1) The length of time the case was 
pending; 

(2) Assets abandoned; 
(3) Assets exempted; 
(4) Claims asserted; 
(5) Claims scheduled; and, 
(6) claims scheduled to be discharged 

without payment. 
(e) UST Form 101–12–FR–S, Chapter 12 

Standing Trustee’s Final Report and Ac-
count and UST Form 101–13–FR–S, Chap-
ter 13 Standing Trustee’s Final Report 
and Account. After the final distribu-
tion to creditors in a chapter 12 or 13 
case in which a standing trustee has 
been appointed, a trustee must submit 
to the United States Trustee and file 
with the United States Bankruptcy 
Court either UST Form 101–12–FR–S for 
chapter 12 cases or UST Form 101–13– 
FR–S for chapter 13 cases, which are 
the trustee’s final report and account. 
In these forms, a trustee must include 
a certification that the estate has been 
fully administered if not converted to 
another chapter and a request to be 
discharged as trustee. Pursuant to 28 
U.S.C. 589b(d), these forms must also 
include the following information: 

(1) The length of time the case was 
pending; 

(2) Assets abandoned; 
(3) Assets exempted; 
(4) Receipts and disbursements of the 

estate; 
(5) Expenses of administration, in-

cluding for use under section 707(b), ac-
tual costs of administering cases under 
chapter 12 or 13 (as applicable) of title 
11; 

(6) Claims asserted; 
(7) Claims allowed; 
(8) Distributions to claimants and 

claims discharged without payment, in 
each case by appropriate category; 

(9) Date of confirmation of the plan; 
(10) Date of each modification there-

to; and, 
(11) Defaults by the debtor in per-

formance under the plan. 
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(f) UST Form 101–12–FR–C, Chapter 12 
Case Trustee’s Final Report and Account, 
and UST Form 101–13–FR–C, Chapter 13 
Case Trustee’s Final Report and Account. 
After the final distribution to creditors 
in a chapter 12 or 13 case in which a 
case trustee has been appointed, the 
trustee must submit to the United 
States Trustee and file with the United 
States Bankruptcy Court either UST 
Form 101–12–FR–C for chapter 12 cases, 
or UST Form 101–13–FR–C for chapter 
13 cases, which are the trustee’s final 
report and account. In these forms, a 
trustee must include a certification, 
submitted under penalty of perjury, 
that the estate has been fully adminis-
tered if not converted to another chap-
ter and the trustee’s request to be dis-
charged from further duties as trustee. 
Pursuant to 28 U.S.C. 589b(d), these 
forms must also include the following 
information: 

(1) The length of time the case was 
pending; 

(2) Assets abandoned; 
(3) Assets exempted; 
(4) Receipts and disbursements of the 

estate; 
(5) Expenses of administration, in-

cluding for use under section 707(b), ac-
tual costs of administering cases under 
chapter 12 or 13 (as applicable) of title 
11; 

(6) Claims asserted; 
(7) Claims allowed; 
(8) Distributions to claimants and 

claims discharged without payment, in 
each case by appropriate category; 

(9) Date of confirmation of the plan; 
(10) Date of each modification there-

to; and, 
(11) defaults by the debtor in per-

formance under the plan. 
(g) Mandatory Usage of Uniform Forms. 

The Uniform Forms associated with 
this rule must be utilized by trustees 
when completing their final reports 
and final accounts. All trustees serving 
in districts where a United States 
Trustee is serving must use the Uni-
form Forms in the administration of 
their cases, in the same manner, and 
with the same content, as set forth in 
this rule: 

(1) All Uniform Forms may be elec-
tronically or mechanically reproduced 
so long as all the content and the form 
remain consistent with the Uniform 

Forms as they are posted on EOUST’s 
Web site; 

(2) The Uniform Forms shall be filed 
via the United States Bankruptcy 
Courts Case Management/Electronic 
Case Filing System (CM/ECF) as a 
‘‘smart form’’ meaning the forms are 
data enabled, unless the court offers an 
automated process that has been ap-
proved by EOUST, such as the virtual 
NDR event through CM/ECF. 

[73 FR 58444, Oct. 7, 2008] 

§ 58.11 Procedures governing adminis-
trative review of a United States 
Trustee’s decision to deny a Chap-
ter 12 or Chapter 13 standing Trust-
ee’s claim of actual, necessary ex-
penses. 

(a) The following definitions apply to 
this section. These terms shall have 
these meanings: 

(1) The term claim of actual, necessary 
expenses means the request by a chap-
ter 12 or chapter 13 standing trustee for 
the United States Trustee’s approval of 
the trustee’s projected expenses for 
each fiscal year budget, or for an 
amendment to the current budget when 
an increase in an individual expense 
line item is greater than both 10% of 
the budgeted amount and $5,000.00. Ex-
penses for certain items require prior 
United States Trustee approval regard-
less of amount; 

(2) The term director means the per-
son designated or acting as the Direc-
tor of the Executive Office for United 
States Trustees; 

(3) The term final decision means the 
written determination issued by the 
Director based upon the review of the 
United States Trustee’s decision to 
deny all or part of a trustee’s claim of 
actual, necessary expenses; 

(4) The term notice means the written 
communication from the United States 
Trustee to a trustee that the trustee’s 
claim of actual, necessary expenses has 
been denied in whole or in part; 

(5) The term request for review means 
the written communication from a 
trustee to the Director seeking review 
of the United States Trustee’s decision 
to deny, in whole or in part, the trust-
ee’s claim of actual, necessary ex-
penses; 

(6) The term trustee means an indi-
vidual appointed by the United States 
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Trustee under 28 U.S.C. 586(b) to serve 
as the standing trustee for chapter 12 
or chapter 13 cases in a particular re-
gion; and 

(7) The term United States Trustee 
means, alternatively: 

(i) A United States Trustee appointed 
under 28 U.S.C. 581; or 

(ii) A person acting as a United 
States Trustee under 28 U.S.C. 585. 

(b) The United States Trustee may 
issue a decision to deny a trustee’s 
claim of actual, necessary expenses. 
Reasons for denial include, but are not 
limited to, finding that the trustee 
failed to do any of the following: 

(1) Provide to the United States 
Trustee sufficient justification for the 
expense; 

(2) Demonstrate to the United States 
Trustee that the expense is a cost ef-
fective use of funds; 

(3) Demonstrate to the United States 
Trustee that the expense is reasonably 
related to the duties of the trustee; 

(4) Obtain authorization from the 
United States Trustee prior to making 
an expenditure that was not provided 
for in the current budget; 

(5) Provide the United States Trustee 
with documents, materials, or other in-
formation pertaining to the expense; 

(6) Timely submit to the United 
States Trustee accurate budgets or re-
quests for amendment of budgets to 
cover the additional expense; or 

(7) Demonstrate to the United States 
Trustee that the expense is directly re-
lated to office operations. 

(c) Before issuing a notice of denial, 
the United States Trustee shall com-
municate in writing with the trustee in 
an attempt to resolve any dispute over 
a claim of actual, necessary expenses: 

(1) For disputes involving the trust-
ee’s projected expenses for the upcom-
ing fiscal year budget, the United 
States Trustee shall either resolve the 
dispute or issue a notice of denial no 
later than July 30 of the current cal-
endar year for a chapter 12 standing 
trustee or October 31 of the current 
calendar year for a chapter 13 standing 
trustee, or if the United States Trustee 
has requested additional information, 
30 calendar days from submission of 
the additional information if such sub-
mission is after July 1 for a chapter 12 
standing trustee or October 1 for a 

chapter 13 standing trustee, unless the 
trustee and United States Trustee 
agree to a longer period of time. Any 
projected expenses not specifically dis-
puted shall be approved in the ordinary 
course and the trustee’s fee shall be set 
on an interim basis; 

(2) For disputes over amendments to 
the current year budget, the United 
States Trustee shall either resolve the 
dispute or issue a notice of denial no 
later than 30 calendar days after the 
trustee’s amendment request, or if the 
United States Trustee has requested 
additional information, 30 calendar 
days from submission of the additional 
information, unless the trustee and the 
United States Trustee agree to a longer 
period of time. Any portion of the 
amendment not specifically disputed 
shall be approved in the ordinary 
course; 

(3) If the United States Trustee does 
not resolve the dispute or issue a no-
tice of denial within the time frames 
identified in (c)(1) or (2) of this section, 
the trustee’s claim of actual, necessary 
expenses shall be deemed denied on the 
next business day following expiration 
of the time frames identified in (c)(1) 
or (2) of this section. 

(d) The United States Trustee shall 
notify a trustee in writing of any deci-
sion denying a trustee’s claim of ac-
tual, necessary expenses. The notice 
shall state the reason(s) for the deci-
sion and shall reference any documents 
or communications relied upon in 
reaching the decision. The United 
States Trustee shall provide to the 
trustee copies of any such non-privi-
leged documents that were not supplied 
to the United States Trustee by the 
trustee. The notice shall be sent to the 
trustee by overnight courier, for deliv-
ery the next business day. 

(e) The notice shall advise the trust-
ee that the decision is final and 
unreviewable unless the trustee re-
quests in writing a review by the Direc-
tor no later than 21 calendar days from 
the date of the notice to the trustee. If 
the United States Trustee did not issue 
a notice of denial, and the expenses 
were deemed denied under (c)(3) of this 
section, the trustee shall have 21 cal-
endar days from the date on which the 
expenses were deemed denied to submit 
a request for review to the Director. 
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(f) The decision to deny a trustee’s 
claim of actual, necessary expenses 
shall take effect upon the expiration of 
a trustee’s time to seek review from 
the Director or, if the trustee timely 
seeks such review, upon the issuance of 
a final decision by the Director. 

(g) The trustee’s request for review 
shall be in writing and shall fully de-
scribe why the trustee disagrees with 
the United States Trustee’s decision, 
and shall be accompanied by all docu-
ments and materials the trustee wants 
the Director to consider in reviewing 
the United States Trustee’s decision. 
The trustee shall send the original and 
one copy of the request for review, in-
cluding all accompanying documents 
and materials, to the Office of the Di-
rector by overnight courier, for deliv-
ery the next business day. In order to 
be timely, a request for review shall be 
received at the Office of the Director 
no later than 21 calendar days from the 
date of the notice to the trustee or the 
date the expenses were deemed denied. 
The trustee shall also send a copy of 
the request for review to the United 
States Trustee by overnight courier, 
for delivery the next business day. 

(h) The United States Trustee shall 
have 21 calendar days from the date of 
the trustee’s request for review to sub-
mit to the Director a written response 
regarding the matters raised in the 
trustee’s request for review. The 
United States Trustee shall provide a 
copy of this response to the trustee by 
overnight courier, for delivery the next 
business day. 

(i) The Director may seek additional 
non-privileged information from any 
party, in the manner and to the extent 
the Director deems appropriate. 

(j) In reviewing the decision to deny 
a trustee’s claim of actual, necessary 
expenses, the Director shall determine: 

(1) Whether the decision is supported 
by the record; and 

(2) Whether the decision constitutes 
an appropriate exercise of discretion. 

(k) The Director shall issue a final 
decision no later than 90 calendar days 
from the receipt of the trustee’s re-
quest for review, or, if the Director has 
requested additional information, 30 
calendar days from submission of the 
additional information, unless the 
trustee agrees to a longer period of 

time. The Director’s final decision on 
the trustee’s request for review shall 
constitute final agency action. 

(l) In reaching a final decision the Di-
rector may specify a person to act as a 
reviewing official. The reviewing offi-
cial may not be under the supervision 
of the United States Trustee who de-
nied the trustee’s claim of actual, nec-
essary expenses. The reviewing offi-
cial’s duties shall be specified by the 
Director on a case-by-case basis, and 
may include reviewing the record, ob-
taining additional information from 
the participants, providing the Direc-
tor with written recommendations, and 
such other duties as the Director shall 
prescribe in a particular case. 

(m) This rule does not authorize a 
trustee to seek review of any decision 
to change maximum annual compensa-
tion, to decrease or increase appoint-
ments of trustees in a region or dis-
trict, to change the trustee’s percent-
age fee, or to suspend, terminate, or re-
move a trustee. 

(n) A trustee must exhaust all admin-
istrative remedies before seeking re-
dress in any court of competent juris-
diction. 

[76 FR 31228, May 31, 2011] 

§ 58.12 Definitions. 

(a) The following definitions apply to 
§§ 58.12 through and including 58.24 of 
this Part and the applications and 
other materials agencies submit in an 
effort to establish they meet the re-
quirements necessary to become an ap-
proved nonprofit budget and credit 
counseling agency. 

(b) These terms shall have these 
meanings: (1) The term ‘‘accreditation’’ 
means the recognition or endorsement 
that an accrediting organization 
bestows upon an agency because the 
accrediting organization has deter-
mined the agency meets or exceeds all 
the accrediting organization’s stand-
ards; 

(2) The term ‘‘accrediting organiza-
tion’’ means either an entity that pro-
vides accreditation to agencies or pro-
vides certification to counselors, pro-
vided, however, that an accrediting or-
ganization shall: 

(i) Not be an agency or affiliate of 
any agency; and 
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(ii) Be deemed acceptable by the 
United States Trustee; 

(3) The term ‘‘adequate counseling’’ 
means the actual receipt by a client 
from an approved agency of all coun-
seling services, and all other applicable 
services, rights, and protections speci-
fied in: 

(i) 11 U.S.C. 109(h); 
(ii) 11 U.S.C. 111; and 
(iii) This part; 
(4) The term ‘‘affiliate of an agency’’ 

includes: 
(i) Every entity that is an affiliate of 

the agency, as the term ‘‘affiliate’’ is 
defined in 11 U.S.C. 101(2), except that 
the word ‘‘agency’’ shall be substituted 
for the word ‘‘debtor’’ in 11 U.S.C. 
101(2); 

(ii) Each of an agency’s officers and 
each of an agency’s directors; and 

(iii) Every relative of an agency’s of-
ficers and every relative of an agency’s 
directors; 

(5) The term ‘‘agency’’ and the term 
‘‘budget and credit counseling agency’’ 
shall each mean a nonprofit organiza-
tion that is applying under this part 
for United States Trustee approval to 
be included on a publicly available list 
in one or more United States district 
courts, as authorized by 11 U.S.C. 
111(a)(1), and shall also mean, whenever 
appropriate, an approved agency; 

(6) The term ‘‘application’’ means the 
application and related forms, includ-
ing appendices, approved by the Office 
of Management and Budget as form 
EOUST–CC1, Application for Approval as 
a Nonprofit Budget and Credit Counseling 
Agency, as it shall be amended from 
time to time; 

(7) The term ‘‘approved agency’’ 
means an agency currently approved 
by a United States Trustee under 11 
U.S.C. 111 as an approved nonprofit 
budget and credit counseling agency el-
igible to be included on one or more 
lists maintained under 11 U.S.C. 
111(a)(1); 

(8) The term ‘‘approved list’’ means 
the list of agencies currently approved 
by a United States Trustee under 11 
U.S.C. 111, as currently published on 
the United States Trustee Program’s 
Internet site, which is located on the 
United States Department of Justice’s 
Internet site; 

(9) The term ‘‘audited financial state-
ments’’ means financial reports au-
dited by independent certified public 
accountants in accordance with gen-
erally accepted accounting principles 
as defined by the American Institute of 
Certified Public Accountants; 

(10) The term ‘‘certificate’’ means the 
certificate identified in 11 U.S.C. 
521(b)(1) that an approved agency shall 
provide to a client after the client 
completes counseling services; 

(11) The term ‘‘client’’ means an indi-
vidual who both seeks and receives (or 
sought and received) counseling serv-
ices from an approved agency; 

(12) The term ‘‘counseling services’’ 
means all counseling required by 11 
U.S.C. 109(h) and 111, and this part in-
cluding, without limitation, services 
that are typically of at least 60 min-
utes in duration and that shall at a 
minimum include: 

(i) Performing on behalf of, and pro-
viding to, each client a written anal-
ysis of that client’s current financial 
condition, which analysis shall include 
a budget analysis, consideration of all 
alternatives to resolve a client’s credit 
problems, discussion of the factors that 
caused such financial condition, and 
identification of all methods by which 
the client can develop a plan to re-
spond to the financial problems with-
out incurring negative amortization of 
debt; and 

(ii) Providing each client the oppor-
tunity to have the agency negotiate an 
alternative payment schedule with re-
gard to each unsecured consumer debt 
under terms as set forth in 11 U.S.C. 
502(k) or, if the client accepts this op-
tion and the agency is unable to pro-
vide this service, the agency shall refer 
the client to another approved agency 
in the appropriate federal judicial dis-
trict that provides it; 

(13) The term ‘‘counselor certifi-
cation’’ means certification of a coun-
selor by an accrediting organization 
because the accrediting organization 
has determined the counselor meets or 
exceeds all the accrediting organiza-
tion’s standards for counseling services 
or related areas, such as personal fi-
nance, budgeting, or credit or debt 
management; 

(14) The term ‘‘criminal background 
check’’ means a report generated by a 
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state law enforcement authority dis-
closing the entire state criminal his-
tory record, if any, of the counselor for 
whom the criminal background check 
is sought, for every state where the 
counselor has resided or worked during 
any part of the immediately preceding 
five years. If a criminal background 
check is not available for, or is not au-
thorized by state law in, each of the 
states where the counselor has resided 
or worked during any part of the im-
mediately preceding five years, the 
agency shall instead obtain at least 
every five years a sworn statement 
from each counselor attesting to 
whether the counselor has been con-
victed of a felony, or a crime involving 
fraud, dishonesty, or false statements; 

(15) The term ‘‘debt repayment plan’’ 
means any written document sug-
gested, drafted, or reviewed by an ap-
proved agency that either proposes or 
implements any mechanism by which a 
client would make payments to any 
creditor or creditors if, during the time 
any such payments are being made, 
that creditor or those creditors would 
forbear from collecting or otherwise 
enforcing their claim or claims against 
the client; provided, however, that any 
such written document shall not con-
stitute a debt repayment plan if the 
client would incur a negative amortiza-
tion of debt under it; 

(16) The term ‘‘Director’’ means the 
person designated or acting as the Di-
rector of the Executive Office for 
United States Trustees; 

(17) The term ‘‘entity’’ shall have the 
meaning given that term in 11 U.S.C. 
101(15); 

(18) The term ‘‘fair share’’ means 
payments by a creditor to an approved 
agency for administering a debt repay-
ment plan; 

(19) The terms ‘‘fee’’ and ‘‘fee policy’’ 
each mean the aggregate of all fees, 
contributions, and payments an ap-
proved agency charges clients for pro-
viding counseling services; ‘‘fee policy’’ 
shall also mean the objective criteria 
the agency uses in determining wheth-
er to waive or reduce any fee, contribu-
tion, or payment; 

(20) The term ‘‘final decision’’ means 
the written determination issued by 
the Director based upon the review of 
the United States Trustee’s decision ei-

ther to deny an agency’s application or 
to remove an agency from the approved 
list; 

(21) The term ‘‘financial benefit’’ 
means any interest equated with 
money or its equivalent, including, but 
not limited to, stocks, bonds, other in-
vestments, income, goods, services, or 
receivables; 

(22) The term ‘‘governmental unit’’ 
shall have the meaning given that term 
in 11 U.S.C. 101(27); 

(23) The term ‘‘independent con-
tractor’’ means a person or entity who 
provides any goods or services to an ap-
proved agency other than as an em-
ployee and as to whom the approved 
agency does not: 

(i) Direct or control the means or 
methods of delivery of the goods or 
services being provided; 

(ii) Make financial decisions con-
cerning the business aspects of the 
goods or services being provided; and 

(iii) Have any common employees; 
(24) The term ‘‘languages offered’’ 

means every language other than 
English in which an approved agency 
provides counseling services; 

(25) The term ‘‘legal advice’’ shall 
have the meaning given that term in 11 
U.S.C. 110(e)(2); 

(26) The term ‘‘limited English pro-
ficiency’’ refers to individuals who: 

(i) Do not speak English as their pri-
mary language; and 

(ii) Have a limited ability to read, 
write, speak, or understand English; 

(27) The term ‘‘material change’’ 
means, alternatively, any change: 

(i) In the name, structure, principal 
contact, management, counselors, 
physical location, counseling services, 
fee policy, language services, or meth-
od of delivery of an approved agency; 
or 

(ii) That renders inapplicable, inac-
curate, incomplete, or misleading any 
statement an agency or approved agen-
cy previously made: 

(A) In its application or related ma-
terials; or 

(B) To the United States Trustee; 
(28) The term ‘‘method of delivery’’ 

means one or more of the three meth-
ods by which an approved agency can 
provide some component of counseling 
services to its clients, including: 
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(i) ‘‘In person’’ delivery, which ap-
plies when a client primarily receives 
counseling services at a physical loca-
tion with a credit counselor physically 
present in that location, and with the 
credit counselor providing oral and/or 
written communication to the client at 
the facility; 

(ii) ‘‘Telephone’’ delivery, which ap-
plies when a client primarily receives 
counseling services by telephone; and 

(iii) ‘‘Internet’’ delivery, which ap-
plies when a client primarily receives 
counseling services through an Inter-
net Web site; 

(29) The term ‘‘nonprofit’’ means, al-
ternatively: 

(i) An entity validly organized as a 
not-for-profit entity under applicable 
state or federal law, if that entity oper-
ates as a not-for-profit entity in full 
compliance with all applicable state 
and federal laws; or 

(ii) A qualifying governmental unit; 
(30) The term ‘‘notice’’ in § 58.24 

means the written communication 
from the United States Trustee to an 
agency that its application to become 
an approved agency has been denied or 
to an approved agency that it is being 
removed from the approved list; 

(31) The term ‘‘potential client’’ 
means an individual who seeks, but 
does not receive, counseling services 
from an approved agency. 

(32) The term ‘‘qualifying govern-
ment unit’’ means any governmental 
unit that, were it not a governmental 
unit, would qualify for tax-exempt sta-
tus under 26 U.S.C. 501(c)(3), or would 
qualify as a nonprofit entity under ap-
plicable state law; 

(33) The term ‘‘referral fees’’ means 
money or any other valuable consider-
ation paid or transferred between an 
approved agency and another entity in 
return for that entity, directly or indi-
rectly, identifying, referring, securing, 
or in any other way encouraging any 
client or potential client to receive 
counseling services from the approved 
agency; provided, however, that ‘‘re-
ferral fees’’ shall not include fees paid 
to the agency under a fair share agree-
ment; 

(34) The term ‘‘relative’’ shall have 
the meaning given that term in 11 
U.S.C. 101(45); 

(35) The term ‘‘request for review’’ 
means the written communication 
from an agency to the Director seeking 
review of the United States Trustee’s 
decision either to deny the agency’s ap-
plication or to remove the agency from 
the approved list; 

(36) The term ‘‘state’’ means state, 
commonwealth, district, or territory of 
the United States; 

(37) The term ‘‘tax waiver’’ means a 
document sufficient to permit the In-
ternal Revenue Service to release di-
rectly to the United States Trustee in-
formation about an agency; 

(38) The term ‘‘trust account’’ means 
an account with a federally insured de-
pository institution that is separated 
and segregated from operating ac-
counts, which an approved agency shall 
maintain in its fiduciary capacity for 
the purpose of receiving and holding 
client funds entrusted to the approved 
agency; and 

(39) The term ‘‘United States Trust-
ee’’ means, alternatively: 

(i) The Executive Office for United 
States Trustees; 

(ii) A United States Trustee ap-
pointed under 28 U.S.C. 581; 

(iii) A person acting as a United 
States Trustee; 

(iv) An employee of a United States 
Trustee; or 

(v) Any other entity authorized by 
the Attorney General to act on behalf 
of the United States under this part. 

[78 FR 16150, Mar. 14, 2013] 

§ 58.13 Procedures all agencies shall 
follow when applying to become ap-
proved agencies. 

(a) An agency applying to become an 
approved agency shall obtain an appli-
cation, including appendices, from the 
United States Trustee. 

(b) The agency shall complete the ap-
plication, including its appendices, and 
attach the required supporting docu-
ments requested in the application. 

(c) The agency shall submit the origi-
nal of the completed application, in-
cluding completed appendices and the 
required supporting documents, to the 
United States Trustee at the address 
specified on the application form. 
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(d) The application shall be signed by 
an agency representative who is au-
thorized under applicable law to sign 
on behalf of the applying agency. 

(e) The signed application, completed 
appendices, and required supporting 
documents shall be accompanied by a 
writing, signed by the signatory of the 
application and executed on behalf of 
the signatory and the agency, certi-
fying the application does not: 

(1) Falsify, conceal, or cover up by 
any trick, scheme or device a material 
fact; 

(2) Make any materially false, ficti-
tious, or fraudulent statement or rep-
resentation; or 

(3) Make or use any false writing or 
document knowing the same to contain 
any materially false, fictitious, or 
fraudulent statement or entry. 

(f) The United States Trustee shall 
not consider an application, and it may 
be returned if: 

(1) It is incomplete; 
(2) It fails to include the completed 

appendices or all of the required sup-
porting documents; or 

(3) It is not accompanied by the cer-
tification identified in paragraph (e) of 
this section. 

(g) The United States Trustee shall 
not consider an application on behalf of 
an agency, and it shall be returned if: 

(1) It is submitted by any entity 
other than the agency; or 

(2) Either the application or the ac-
companying certification is executed 
by any entity other than an agency 
representative who is authorized under 
applicable law to sign on behalf of the 
agency. 

(h) By the act of submitting an appli-
cation, an agency consents to the re-
lease and disclosure of its name, con-
tact information, and non-confidential 
business information relating to the 
services it provides on the approved 
list should its application be approved. 

[78 FR 16150, Mar. 14, 2013] 

§ 58.14 Automatic expiration of agen-
cies’ status as approved agencies. 

(a) Except as provided in § 58.15(c), if 
an approved agency was not an ap-
proved agency immediately prior to 
the date it last obtained approval to be 
an approved agency, such an approved 
agency shall cease to be an approved 

agency six months from the date on 
which it was approved unless the 
United States Trustee approves an ad-
ditional one year period. 

(b) Except as provided in § 58.15(c), if 
an approved agency was an approved 
agency immediately prior to the date 
it last obtained approval to be an ap-
proved agency, such an agency shall 
cease to be an approved agency one 
year from the date on which it was last 
approved to be an approved agency un-
less the United States Trustee ap-
proves an additional one year period. 

[78 FR 16150, Mar. 14, 2013] 

§ 58.15 Procedures all approved agen-
cies shall follow when applying for 
approval to act as an approved 
agency for an additional one year 
period. 

(a) To be considered for approval to 
act as an approved agency for an addi-
tional one year term, an approved 
agency shall reapply by complying 
with all the requirements specified for 
agencies under 11 U.S.C. 109(h) and 111, 
and under this part. 

(b) Such an agency shall apply no 
later than 45 days prior to the expira-
tion of its six month probationary pe-
riod or annual period to be considered 
for approval for an additional one year 
period, unless a written extension is 
granted by the United States Trustee. 

(c) An approved agency that has com-
plied with all prerequisites for apply-
ing to act as an approved agency for an 
additional one year period may con-
tinue to operate as an approved agency 
while its application is under review by 
the United States Trustee, so long as 
either the application for an additional 
one year period is timely submitted, or 
an agency receives a written extension 
from the United States Trustee. 

[78 FR 16152, Mar. 14, 2013] 

§ 58.16 Renewal for an additional one 
year period. 

If an approved agency’s application 
for an additional one year period is ap-
proved, such renewal period shall begin 
to run from the later of: 

(a) The day after the expiration date 
of the immediately preceding approval 
period; or 

VerDate Sep<11>2014 10:36 Aug 10, 2015 Jkt 235115 PO 00000 Frm 00164 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



155 

Department of Justice § 58.18 

(b) The actual date of approval of 
such renewal by the United States 
Trustee. 

[78 FR 16152, Mar. 14, 2013] 

§ 58.17 Mandatory duty of approved 
agencies to notify United States 
Trustees of material changes. 

(a) An approved agency shall imme-
diately notify the United States Trust-
ee in writing of any material change. 

(b) An approved agency shall imme-
diately notify the United States Trust-
ee in writing of any failure by the ap-
proved agency to comply with any 
standard or requirement specified in 11 
U.S.C. 109(h) or 111, this part, or the 
terms under which the United States 
Trustee approved it to act as an ap-
proved agency. 

(c) An approved agency shall imme-
diately notify the United States Trust-
ee in writing of any of the following 
events: 

(1) Notification by the Internal Rev-
enue Service or by a state or local tax-
ing authority that the approved agency 
has been selected for audit or examina-
tion regarding its tax-exempt status, 
or any notification of a compliance 
check by the Internal Revenue Service 
or by a state or local taxing authority; 

(2) Revocation or termination of the 
approved agency’s tax-exempt status 
by any governmental unit or by any ju-
dicial officer; 

(3) Cessation of business by the ap-
proved agency or by any office of the 
agency, or withdrawal from any federal 
judicial district(s) where the approved 
agency is approved; 

(4) Any investigation of, or any ad-
ministrative or judicial action brought 
against, the approved agency by any 
governmental unit; 

(5) Termination or cancellation of 
any surety bond or fidelity insurance; 

(6) Any administrative or judicial ac-
tion brought by any entity that seeks 
recovery against a surety bond or fidel-
ity insurance; 

(7) Any action by a governmental 
unit or a court to suspend or revoke 
the approved agency’s articles of incor-
poration, or any license held by the ap-
proved agency, or any authorization 
necessary to engage in business; 

(8) A suspension, or action to sus-
pend, any accreditation held by the ap-

proved agency, or any withdrawal by 
the approved agency of any application 
for accreditation, or any denial of any 
application of the approved agency for 
accreditation; 

(9) A change in the approved agency’s 
nonprofit status under any applicable 
law; 

(10) Any change in the banks or fi-
nancial institutions used by the agen-
cy; and 

(11) [Reserved] 
(d) An agency shall notify the United 

States Trustee in writing if any of the 
changes identified in paragraphs (a) 
through (c) of this section occur while 
its application to become an approved 
agency is pending before the United 
States Trustee. 

(e) An approved agency whose name 
or other information appears incor-
rectly on the approved list shall imme-
diately submit a written request to the 
United States Trustee asking that the 
information be corrected. 

[78 FR 16152, Mar. 14, 2013] 

§ 58.18 Mandatory duty of approved 
agencies to obtain prior consent of 
the United States Trustee before 
taking certain actions. 

(a) By accepting the designation to 
act as an approved agency, an agency 
agrees to obtain approval from the 
United States Trustee, prior to making 
any of the following changes: 

(1) Cancellation or change in the 
amount of the surety bond or employee 
fidelity bond or insurance; 

(2) The engagement of an inde-
pendent contractor to provide coun-
seling services or to have access to, 
possession of, or control over client 
funds; 

(3) Any increase in the fees, contribu-
tions, or payments received from cli-
ents for counseling services or a change 
in the agency’s fee policy; 

(4) Expansion into additional federal 
judicial districts; 

(5) Any changes to the method of de-
livery the approved agency employs to 
provide counseling services; or 

(6) Any changes in the approved 
agency’s counseling services. 

(b) An agency applying to become an 
approved agency shall also obtain ap-
proval from the United States Trustee 
before taking any action specified in 
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paragraph (a) of this section. It shall 
do so by submitting an amended appli-
cation. The agency’s amended applica-
tion shall be accompanied by a contem-
poraneously executed writing, signed 
by the signatory of the application, 
that makes the certifications specified 
in § 58.13(e). 

(c) An approved agency shall not 
transfer or assign its United States 
Trustee approval to act as an approved 
agency. 

[78 FR 16153, Mar. 14, 2013] 

§ 58.19 Continuing requirements for 
becoming and remaining approved 
agencies. 

(a) To become an approved agency, 
an agency must affirmatively estab-
lish, to the satisfaction of the United 
States Trustee, that the agency at the 
time of approval: 

(1) Satisfies every requirement of 
this part; and 

(2) Provides adequate counseling to 
its clients. 

(b) To remain an approved agency, an 
approved agency shall affirmatively es-
tablish, to the satisfaction of the 
United States Trustee, that the ap-
proved agency: 

(1) Has satisfied every requirement of 
this part; 

(2) Has provided adequate counseling 
to its clients; and 

(3) Would continue to satisfy both 
paragraphs (b)(1) and (2) of this section 
in the future. 

[78 FR 16153, Mar. 14, 2013] 

§ 58.20 Minimum qualifications agen-
cies shall meet to become and re-
main approved agencies. 

To meet the minimum qualifications 
set forth in § 58.19, and in addition to 
the other requirements set forth in this 
part, agencies and approved agencies 
shall comply with paragraphs (a) 
through (p) of this section on a con-
tinuing basis: 

(a) Compliance with all laws. An agen-
cy shall comply with all applicable 
laws and regulations of the United 
States and each state in which the 
agency provides counseling services in-
cluding, without limitation, all laws 
governing licensing and registration. 

(b) Prohibition on legal advice. An 
agency shall not provide legal advice. 

(c) Structure and organization. An 
agency shall: 

(1) Be lawfully organized and oper-
ated as a nonprofit entity; and 

(2) Have a board of directors, the ma-
jority of which: 

(i) Are not relatives; 
(ii) Are not employed by such agency; 

and 
(iii) Will not directly or indirectly 

benefit financially from the outcome of 
the counseling services provided by 
such agency. 

(d) Ethical standards. An agency shall: 
(1) Not engage in any conduct or 

transaction, other than counseling 
services, that generates a direct or in-
direct financial benefit for any member 
of the board of directors or trustees, of-
ficer, supervisor, or any relative there-
of; 

(2) Ensure no member of the board of 
directors or trustees, officer, or super-
visor receives any commissions, incen-
tives, bonuses, or benefits (monetary or 
non-monetary) of any kind that are di-
rectly or indirectly based on the finan-
cial or legal decisions any client makes 
after requesting counseling services; 

(3) Ensure no member of the board of 
directors or trustees, officer or super-
visor is a relative of an employee of the 
United States Trustee, a trustee ap-
pointed under 28 U.S.C. 586(a)(1) or (b) 
for any federal judicial district where 
the agency is providing or is applying 
to provide counseling services, a fed-
eral judge in any federal judicial dis-
trict where the agency is providing or 
is applying to provide counseling serv-
ices, a federal court employee in any 
federal judicial district where the 
agency is providing or is applying to 
provide counseling services, or a cer-
tified public accountant that audits 
the agency’s trust account; 

(4) Not enter into any referral agree-
ment or receive any financial benefit 
that involves the agency paying to or 
receiving from any entity or person re-
ferral fees for the referral of clients to 
or by the agency, except payments 
under a fair share agreement; 

(5) Not enter into agreements involv-
ing counseling services that create a 
conflict of interest; and 

(6) Not provide counseling services to 
a client with whom the agency has a 
lender-borrower relationship. 
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(e) Use of credit counselors. An agency 
shall have a credit counselor provide 
the counseling services to each of the 
agency’s clients. The credit counselor 
shall interact with the client regarding 
the accuracy of the information ob-
tained from the client and the alter-
natives available to the client for deal-
ing with his or her current financial 
situation, including the plan developed 
to address such financial situation. 

(f) Credit counselor training, certifi-
cation and experience. An agency shall: 

(1) Use only counselors who possess 
adequate experience providing credit 
counseling, which shall mean that each 
counselor either: 

(i) Holds a counselor certification 
and who has complied with all con-
tinuing education requirements nec-
essary to maintain his or her counselor 
certification; or 

(ii) Has successfully completed a 
course of study and worked a minimum 
of six months in a related area such as 
personal finance, budgeting, or credit 
or debt management. A course of study 
shall include training in counseling 
skills, personal finance, budgeting, or 
credit or debt management. A coun-
selor shall also receive annual con-
tinuing education in the areas of coun-
seling skills, personal finance, budg-
eting, or credit or debt management; 

(2) Demonstrate adequate experience, 
background, and quality in providing 
credit counseling, which shall mean 
that, at a minimum, the agency shall 
either: 

(i) Have experience in providing cred-
it counseling for the two years imme-
diately preceding the relevant applica-
tion date; or 

(ii) For each office providing coun-
seling services, employ at least one su-
pervisor who has met the qualifications 
in paragraph (f)(2)(i) of this section for 
no fewer than two of the five years pre-
ceding the relevant application date; 

(3) If offering any component of coun-
seling services by a telephone or Inter-
net method of delivery, use only coun-
selors who, in addition to all other re-
quirements, demonstrate sufficient ex-
perience and proficiency in providing 
such counseling services by those 
methods of delivery, including pro-
ficiency in employing verification pro-
cedures to ensure the person receiving 

the counseling services is the client, 
and to determine whether the client 
has completely received counseling 
services. 

(g) No variation in services. An agency 
shall ensure that the type and quality 
of services do not vary based on a cli-
ent’s decision whether to obtain a cer-
tificate in lieu of other options that 
may or may not be suggested by the 
agency. 

(h) Use of the telephone and the Inter-
net to deliver a component of client serv-
ices. An agency shall: 

(1) Not provide any client diminished 
counseling services because the client 
receives any portion of those coun-
seling services by telephone or Inter-
net; 

(2) Confirm the identity of the client 
before receiving counseling services by 
telephone or Internet by: 

(i) Obtaining one or more unique per-
sonal identifiers from the client and 
assigning an individual access code, 
user ID, or password at the time of en-
rollment; and 

(ii) Requiring the client to provide 
the appropriate access code, user ID, or 
password, and also one or more of the 
unique personal identifiers during the 
course of delivery of the counseling 
services. 

(i) Services to hearing and hearing-im-
paired clients and potential clients. An 
agency shall furnish toll-free telephone 
numbers for both hearing and hearing- 
impaired clients and potential clients 
whenever telephone communication is 
required. The agency shall provide 
telephone amplification, sign language 
services, or other communication 
methods for hearing-impaired clients 
or potential clients. 

(j) [Reserved] 
(k) Services to clients and potential cli-

ents with special needs. An agency that 
provides any portion of its counseling 
in person shall comply with all federal, 
state and local laws governing facility 
accessibility. An agency shall also pro-
vide or arrange for communication as-
sistance for clients or potential clients 
with special needs who have difficulty 
making their service needs known. 

(l) Mandatory disclosures to clients and 
potential clients. Prior to providing any 
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information to or obtaining any infor-
mation from a client or potential cli-
ent, and prior to rendering any coun-
seling service, an agency shall disclose: 

(1) The agency’s fee policy, including 
any fees associated with generation of 
the certificate; 

(2) The agency’s policies enabling cli-
ents to obtain counseling services for 
free or at reduced rates based upon the 
client’s lack of ability to pay. To the 
extent an agency publishes information 
concerning its fees on the Internet, 
such fee information must include the 
agency’s policies enabling clients to 
obtain counseling for free or at reduced 
rates based upon the client’s lack of 
ability to pay; 

(3) The agency’s policy to provide 
free bilingual counseling services or 
professional interpreter assistance to 
any limited English proficient client; 

(4) The agency’s funding sources; 
(5) The counselors’ qualifications; 
(6) The potential impacts on credit 

reports of all alternatives the agency 
may discuss with the client; 

(7) The agency’s policy prohibiting it 
from paying or receiving referral fees 
for the referral of clients, except under 
a fair share agreement; 

(8) The agency’s obligation to provide 
a certificate to the client promptly 
upon the completion of counseling 
services; 

(9) A statement that the client has 
the opportunity to negotiate an alter-
native payment schedule with regard 
to each unsecured consumer debt under 
terms as set forth in 11 U.S.C. 502(k), 
and a statement whether or not the 
agency will provide this service. If the 
agency does not provide this service, it 
shall disclose that it may refer the cli-
ent to another approved agency, and 
shall disclose that clients may incur 
additional fees in connection with such 
a referral; 

(10) The fact that the agency might 
disclose client information to the 
United States Trustee in connection 
with the United States Trustee’s over-
sight of the agency, or during the in-
vestigation of complaints, during on- 
site visits, or during quality of service 
reviews; 

(11) The fact that the United States 
Trustee has reviewed only the agency’s 
credit counseling services (and, if ap-

plicable, its services as a provider of a 
personal financial management in-
structional course pursuant to 11 
U.S.C. 111(d)), and the fact that the 
United States Trustee has neither re-
viewed nor approved any other services 
the agency provides to clients; and 

(12) The fact that a client will receive 
a certificate only if the client com-
pletes counseling services. 

(m) Complaint Procedures. An agency 
shall employ complaint procedures 
that adequately respond to clients’ 
concerns. 

(n) Background checks. An agency 
shall: 

(1) Conduct a criminal background 
check at least every five years for each 
person providing credit counseling, and 

(2) Not employ anyone as a counselor 
who has been convicted of any felony, 
or any crime involving fraud, dishon-
esty, or false statements, unless the 
United States Trustee determines cir-
cumstances warrant a waiver of this 
prohibition against employment. 

(o) Agency records. An agency shall 
prepare and retain records that enable 
the United States Trustee to evaluate 
whether the agency is providing ade-
quate counseling and acting in compli-
ance with all applicable laws and this 
part. All records, including documents 
bearing original signatures, shall be 
maintained in either hard copy form or 
electronically in a format widely avail-
able commercially. Records that the 
agency shall prepare and retain for a 
minimum of two years, and permit re-
view by the United States Trustee 
upon request, shall include: 

(1) Upon the filing of an application 
for probationary approval, all informa-
tion requested by the United States 
Trustee as an estimate, projected to 
the end of the probationary period, in 
the form requested by the United 
States Trustee; 

(2) After probationary or annual ap-
proval, and for so long as the agency 
remains on the approved list, semi-an-
nual reports of historical data (for the 
periods ending June 30 and December 31 
of each year), of the type and in the 
form requested by the United States 
Trustee; these reports shall be sub-
mitted within 30 days of the end of the 
applicable periods specified in this 
paragraph; 
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(3) Annual audited financial state-
ments, including the audited balance 
sheet, statement of income and re-
tained earnings, and statement of 
changes in financial condition; 

(4) Books, accounts, and records to 
provide a clear and readily understand-
able record of all business conducted by 
the agency, including, without limita-
tion, copies of all correspondence with 
or on behalf of the client, including the 
contract between the agency and the 
client and any amendments thereto; 

(5) Records concerning the delivery of 
services to clients and potential clients 
with limited English proficiency and 
special needs, and to hearing-impaired 
clients and potential clients, including 
records: 

(i) Of the number of such clients and 
potential clients, and the methods of 
delivery used with respect to such cli-
ents and potential clients; 

(ii) Of which languages are offered or 
requested and the type of language sup-
port used or requested by such clients 
or potential clients (e.g., bilingual in-
structor, in-person or telephone inter-
preter, translated web instruction); 

(iii) Detailing the agency’s provision 
of services to such clients and poten-
tial clients; and 

(iv) Supporting any justification if 
the agency did not provide services to 
such potential clients, including the 
number of potential clients not served, 
the languages involved, and the num-
ber of referrals provided; 

(6) Records concerning the delivery of 
counseling services to clients for free 
or at reduced rates based upon the cli-
ent’s lack of ability to pay, including 
records of the number of clients for 
whom the agency waived all of its fees 
under § 58.21(b)(1)(i), the number of cli-
ents for whom the agency waived all or 
part of its fees under § 58.21(b)(1)(ii), 
and the number of clients for whom the 
agency voluntarily waived all or part 
of its fees under § 58.21(c); 

(7) Records of complaints and the 
agency’s responses thereto; 

(8) Records that enable the agency to 
verify the authenticity of certificates 
their clients file in bankruptcy cases; 
and 

(9) Records that enable the agency to 
issue replacement certificates. 

(p) Additional minimum requirements. 
An agency shall: 

(1) Provide records to the United 
States Trustee upon request; 

(2) Cooperate with the United States 
Trustee by allowing scheduled and un-
scheduled on-site visits, complaint in-
vestigations, or other reviews of the 
agency’s qualifications to be an ap-
proved agency; 

(3) Cooperate with the United States 
Trustee by promptly responding to 
questions or inquiries from the United 
States Trustee; 

(4) Assist the United States Trustee 
in identifying and investigating sus-
pected fraud and abuse by any party 
participating in the credit counseling 
or bankruptcy process; 

(5) Not exclude any client or creditor 
from a debt repayment plan because 
the creditor declines to make a fair 
share contribution to the agency; 

(6) Take no action that would limit, 
inhibit, or prevent a client from bring-
ing an action or claim for damages 
against an agency, as provided in 11 
U.S.C. 111(g)(2); 

(7) Refer clients and prospective cli-
ents for counseling services only to 
agencies that have been approved by a 
United States Trustee to provide such 
services; 

(8) Comply with the United States 
Trustee’s directions on approved adver-
tising, including without limitation 
those set forth in Appendix A to the 
application; 

(9) Not disclose or provide to a credit 
reporting agency any information con-
cerning whether a client has received 
or sought instruction concerning credit 
counseling or personal financial man-
agement from an agency; 

(10) Not expose the client to commer-
cial advertising as part of or during the 
client’s receipt of any counseling serv-
ices, and never market or sell financial 
products or services during the coun-
seling session provided, however, this 
provision does not prohibit an agency 
from generally discussing all available 
financial products and services; 

(11) Not sell information about any 
client or potential client to any third 
party without the client or potential 
client’s prior written permission; 

(12) If the agency is tax-exempt, sub-
mit a completed and signed tax waiver 
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permitting and directing the Internal 
Revenue Service to provide the United 
States Trustee with access to the In-
ternal Revenue Service’s files relating 
to the agency; 

(13) Comply with the requirements 
elsewhere in this part concerning fees 
for credit counseling services and fee 
waiver policies; and 

(14) Comply with the requirements 
elsewhere in this part concerning cer-
tificates. 

[78 FR 16153, Mar. 14, 2013] 

§ 58.21 Minimum requirements to be-
come and remain approved agen-
cies relating to fees. 

(a) If a fee for, or relating to, credit 
counseling services is charged by an 
agency, such fee shall be reasonable: 

(1) A fee of $50 or less for credit coun-
seling services is presumed to be rea-
sonable and an agency need not obtain 
prior approval of the United States 
Trustee to charge such a fee; 

(2) A fee exceeding $50 for credit 
counseling services is not presumed to 
be reasonable and an agency must ob-
tain prior approval from the United 
States Trustee to charge such a fee. 
The agency bears the burden of estab-
lishing that its proposed fee is reason-
able. At a minimum, the agency must 
demonstrate that its cost for delivering 
such services justify the fee. An agency 
that previously received permission to 
charge a higher fee need not reapply 
for permission to charge that fee dur-
ing the agency’s annual review. Any 
new requests for permission to charge 
more than previously approved, how-
ever, must be submitted to EOUST for 
approval; and 

(3) The United States Trustee shall 
review the amount of the fee set forth 
in paragraphs (a)(1) and (2) of this sec-
tion one year after the effective date of 
this part and then periodically, but not 
less frequently than every four years, 
to determine the reasonableness of the 
fee. Fee amounts and any revisions 
thereto shall be determined by current 
costs, using a method of analysis con-
sistent with widely accepted account-
ing principles and practices, and cal-
culated in accordance with the provi-
sions of federal law as applicable. Fee 
amounts and any revisions thereto 

shall be published in the FEDERAL REG-
ISTER. 

(b)(1) An agency shall waive the fee 
in whole or in part whenever a client 
demonstrates a lack of ability to pay 
the fee. 

(i) A client presumptively lacks the 
ability to pay the fee if the client’s 
household current income is less than 
150 percent of the poverty guidelines 
updated periodically in the FEDERAL 
REGISTER by the U.S. Department of 
Health and Human Services under the 
authority of 42 U.S.C. 9902(2), as ad-
justed from time to time, for a house-
hold or family of the size involved in 
the fee determination. 

(ii) The presumption shall be rebut-
ted, and the agency may charge the cli-
ent a reduced fee, if the agency deter-
mines, based on income information 
the client submits in connection with 
counseling services, that the client is 
able to pay the fee in a reduced 
amount. Nothing in this section re-
quires an agency to charge a fee to cli-
ents whose household income exceeds 
the amount set forth in paragraph 
(b)(1)(i) of this section, or who are able 
to demonstrate ability to pay based on 
income as described in this section. 

(iii) An agency shall disclose its fee 
policy, including the criteria on which 
it relies in determining a client’s eligi-
bility for reduced fees, and the agen-
cy’s policy for collecting fees pursuant 
to paragraph (b)(1)(ii) of this section, 
in accordance with § 58.20(l)(2). 

(2) The United States Trustee shall 
review the basis for the mandatory fee 
waiver policy set forth in paragraph 
(b)(1) of this section one year after the 
effective date of this part and then pe-
riodically, but not less frequently than 
every four years, to determine the im-
pact of that fee waiver policy on cli-
ents and agencies. Any revisions to the 
mandatory fee waiver policy set forth 
in paragraph (b)(1) of this section shall 
be published in the FEDERAL REGISTER. 

(c) Notwithstanding the require-
ments of paragraph (b) of this section, 
an agency may also waive fees based 
upon other considerations, including, 
but not limited to: 

(1) The client’s net worth; 
(2) The percentage of the client’s in-

come from government assistance pro-
grams; 
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(3) Whether the client is receiving pro 
bono legal services in connection with 
a filed or anticipated bankruptcy case; 
or 

(4) If the combined current monthly 
income, as defined in 11 U.S.C. 101(10A), 
of the client and his or her spouse, 
when multiplied times twelve, is equal 
to or less than the amounts set forth in 
11 U.S.C. 707(b)(7). 

(d) An agency shall not require a cli-
ent to purchase counseling services in 
connection with the purchase of any 
other service offered by the agency. 

[78 FR 16153, Mar. 14, 2013] 

§ 58.22 Minimum requirements to be-
come and remain approved agen-
cies relating to certificates. 

(a) An approved agency shall send a 
certificate only to the client who took 
and completed the counseling services, 
except that an approved agency shall 
instead send a certificate to the attor-
ney of a client who took and completed 
counseling services if the client specifi-
cally directs the agency to do so. In the 
case of Internet counseling and auto-
mated telephone counseling, coun-
seling is not complete until the client 
has engaged in interaction with a coun-
selor, whether by electronic mail, live 
chat, or telephone, following the auto-
mated portion of the counseling ses-
sion. 

(b) An approved agency shall attach 
to the certificate the client’s debt re-
payment plan (if any). 

(c) An approved agency shall send a 
certificate to a client no later than one 
business day after the client completed 
counseling services. If a client has 
completed counseling services, an 
agency may not withhold certificate 
issuance for any reason. An agency 
may not consider counseling services 
incomplete based solely on the client’s 
failure to pay the fee. 

(d) If an approved agency provides 
other financial counseling in addition 
to counseling services, and such other 
financial counseling satisfies the re-
quirements for counseling services 
specified in 11 U.S.C. 109(h) and 111, and 
this part, a person completing such 
other financial counseling is a client 
and the approved agency shall send a 
certificate to the client no later than 
one business day after the client’s re-

quest. The approved agency shall not 
charge the client any additional fee ex-
cept any separate fee charged for the 
issuance of the certificate, in accord-
ance with § 58.20(l)(1). 

(e) An approved agency shall issue 
certificates only in the form approved 
by the United States Trustee, and shall 
generate the form using the Certificate 
Generating System maintained by the 
United States Trustee, except under 
exigent circumstances with notice to 
the United States Trustee. 

(f) An approved agency shall have 
sufficient computer capabilities to 
issue certificates from the United 
States Trustee’s Certificate Generating 
System. 

(g) An approved agency shall issue a 
certificate to each client who com-
pletes counseling services. Spouses re-
ceiving counseling services jointly 
shall each receive a certificate. 

(h) An approved agency shall issue a 
replacement certificate to a client who 
requests one. 

(i) An approved agency shall not file 
certificates with the court. 

(j) Only an authorized officer, super-
visor or employee of an approved agen-
cy shall issue a certificate, and an ap-
proved agency shall not transfer or del-
egate authority to issue certificates to 
any other entity. 

(k) An approved agency shall imple-
ment internal controls sufficient to 
prevent unauthorized issuance of cer-
tificates. 

(l) An approved agency shall ensure 
the signature affixed to a certificate is 
that of an officer, supervisor or em-
ployee authorized to issue the certifi-
cate, in accordance with paragraph (j) 
of this section, which signature shall 
be either: 

(1) An original signature; or 
(2) In a format approved for elec-

tronic filing with the court (most typi-
cally in the form/s/name of counselor). 

(m) An approved agency shall affix to 
the certificate the exact name under 
which the approved agency is incor-
porated or organized. 

(n) An approved agency shall identify 
on the certificate: 

(1) The specific federal judicial dis-
trict requested by the client; 
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(2) Whether counseling services were 
provided in person, by telephone or via 
the Internet; 

(3) The date and time (including the 
time zone) on which counseling serv-
ices were completed by the client; and 

(4) The name of the counselor that 
provided the counseling services. 

(o) An approved agency shall affix 
the client’s full, accurate name to the 
certificate. If the counseling services 
are obtained by a client through a duly 
authorized representative, the certifi-
cate also shall set forth the name of 
the legal representative and legal ca-
pacity of that representative. 

(p) If an individual enters into a debt 
repayment plan after completing credit 
counseling, upon the client’s request 
after the completion or termination of 
the debt repayment plan, the approved 
agency shall: 

(1) Provide such additional credit 
counseling as is necessary at such time 
to comply with the requirements speci-
fied in 11 U.S.C. 109(h) and 111, and this 
part, including reviewing the client’s 
current financial condition and coun-
seling the client regarding the alter-
natives to resolve the client’s credit 
problems; 

(2) Send a certificate to the client no 
later than one business day after the 
client completed such additional coun-
seling; and 

(3) Not charge the client any addi-
tional fee except any separate fee 
charged for the issuance of the certifi-
cate, in accordance with § 58.20(l)(1). 

[78 FR 16153, Mar. 14, 2013] 

§ 58.23 Minimum financial require-
ments and bonding and insurance 
requirements for agencies offering 
debt repayment plans. 

If an agency offers or has offered debt 
repayment plans, an agency shall pos-
sess adequate financial resources to 
provide continuing support services for 
such plans over the life of any debt re-
payment plan, and provide for the safe-
keeping of client funds, which shall in-
clude: 

(a) Depositing all client funds into a 
deposit account, held in trust, at a fed-
erally insured depository institution. 
Each such trust account shall be estab-
lished in a fiduciary capacity and shall 
be in full compliance with federal law 

such that each client’s funds shall be 
protected by federal deposit insurance 
up to the maximum amount allowable 
by federal law. 

(b) Keeping and maintaining books, 
accounts, and records to provide a 
clear and readily understandable 
record of all business conducted by the 
agency, including without limitation, 
all of the following: 

(1) Separate files for each client’s ac-
count that include copies of all cor-
respondence with or on behalf of the 
client, including: 

(i) All agreements with all entities, 
including the contract between the 
agency and the client and any amend-
ments thereto; 

(ii) The analysis of the client’s budg-
et; 

(iii) Correspondence between the 
agency and the client’s creditors; 

(iv) The notice given to creditors of 
any debt repayment plan; and 

(v) All written statements of account 
provided to the client and subsidiary 
ledgers concerning any debt repayment 
plan; 

(2) A trust account general ledger re-
flecting all deposits to and disburse-
ments from all trust accounts, which 
shall be kept current at all times; 

(3) A reconciliation of the trust ac-
counts, prepared at least once a month; 
and 

(4) An operating account general 
ledger reflecting all of the agency’s fi-
nancial transactions involving the 
agency’s operating account, which 
shall be kept current at least on a 
monthly basis. 

(c) Allowing an independent certified 
public accounting firm to audit the 
trust accounts annually in accordance 
with generally accepted accounting 
principles as defined by the American 
Institute of Certified Public Account-
ants and any Statement of Work pre-
pared by the United States Trustee, 
which audit shall include: 

(1) A report of all trust account ac-
tivity including: 

(i) The balance of each trust account 
at the beginning and end of the period; 

(ii) The total of all receipts from cli-
ents and disbursements to creditors 
during the reporting period; 

(iii) The total of all disbursements to 
the agency; and 
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(iv) The reconciliation of each trust 
account; 

(2) A report of all exceptions (e.g., 
discrepancies, irregularities, and er-
rors) found, regardless of materiality; 
and 

(3) An evaluation of the agency’s 
trust account internal controls and its 
computer operations to determine 
whether it provides a reasonable assur-
ance that the trust funds are safe-
guarded against loss from unauthorized 
use or disposition. 

(d) Obtaining a surety bond payable 
to the United States, as follows: 

(1) Subject to the minimum amount 
of $5,000, the amount of such surety 
bond shall be the lesser of: 

(i) Two percent of the agency’s dis-
bursements made during the twelve 
months immediately prior to submis-
sion of the application from all trust 
accounts attributable to the federal ju-
dicial districts (or, if not feasible to de-
termine, the states) in which the agen-
cy seeks approval from the United 
States Trustee; or 

(ii) Equal to the average daily bal-
ance maintained for the six months im-
mediately prior to submission of the 
application in all trust accounts attrib-
utable to the federal judicial districts 
(or, if not feasible to determine, the 
states) in which the agency seeks ap-
proval from the United States Trustee; 

(2) The agency may receive an offset 
or credit against the surety bond 
amount determined under paragraph 
(d)(1) of this section if: 

(i) The agency has previously ob-
tained a surety bond, or similar cash, 
securities, insurance (other than em-
ployee fidelity insurance), or letter of 
credit in compliance with the licensing 
requirements of the state in which the 
agency seeks approval from the United 
States Trustee; 

(ii) Such surety bond, or similar 
cash, securities, insurance (other than 
employee fidelity insurance), or letter 
of credit provides protection for the 
clients of the agency; 

(iii) Such surety bond, or similar 
cash, securities, insurance (other than 
employee fidelity insurance), or letter 
of credit, is written in favor of the 
state or the appropriate state agency; 
and 

(iv) The amount of the offset or cred-
it shall be the lesser of: 

(A) The principal amount of such sur-
ety bond, or similar cash, securities, 
insurance (other than employee fidel-
ity insurance), or letter of credit; or 

(B) The surety bond amount deter-
mined under paragraph (d)(1) of this 
section; 

(3) If an agency has contracted with 
an independent contractor to admin-
ister any part of its debt repayment 
plans: 

(i) Except as provided in paragraphs 
(d)(3)(ii) and (d)(3)(iii) of this section, 
the independent contractor shall: 

(A) Be an approved agency; or 
(B) If the independent contractor is 

not an approved agency, then the inde-
pendent contractor shall: 

(1) Be specifically covered under the 
agency’s surety bond required under 
paragraph (d)(1) of this section; or 

(2) Have a surety bond that meets the 
requirements of paragraph (d)(1) of this 
section; and 

(3) Agree in writing to allow the 
United States Trustee to audit the 
independent contractor’s trust ac-
counts for the debt repayment plans 
administered on behalf of the agency 
and to review the independent contrac-
tor’s internal controls and administra-
tive procedures; 

(ii) If the independent contractor 
holds funds for transmission for five 
days or less, then the amount of the re-
quired surety bond under paragraph 
(d)(3)(i)(B) of this section shall be 
$500,000; 

(iii) If the independent contractor 
performs only electronic fund transfers 
on the agency’s behalf, then the inde-
pendent contractor need not satisfy the 
requirements of paragraph (d)(3)(i) of 
this section during such time as the 
independent contractor is authorized 
by the National Automated Clearing 
House Association to participate in the 
Automated Clearing House system. 

(e) Obtaining either adequate em-
ployee bonding or fidelity insurance, as 
follows: 

(1) Subject to the minimum amount 
set forth below, the amount of such 
bonding or fidelity insurance shall be 
50 percent of the surety bond amount 
calculated under paragraph (d)(1) of 
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this section, prior to any offset or cred-
it that the agency may receive under 
paragraph (d)(2) of this section; pro-
vided, however, that at a minimum, 
the employee bond or fidelity insur-
ance must be $5,000; 

(2) An agency may receive an offset 
or credit against the employee bond or 
fidelity insurance amount determined 
under paragraph (e)(1) of this section if: 

(i) The agency has previously ob-
tained an employee bond or fidelity in-
surance in compliance with the re-
quirements of a state in which the 
agency seeks approval from the United 
States Trustee; and 

(ii) The deductible does not exceed a 
reasonable amount considering the fi-
nancial resources of the agency; and 

(iii) The amount of the offset or cred-
it shall be the lesser of: 

(A) The principal amount of such em-
ployee bond or fidelity insurance; or 

(B) The employee bond or fidelity in-
surance amount determined under 
paragraph (e)(1) of this section. 

(f) An agency that ceases to offer 
debt repayment plans to individuals 
who receive counseling from such agen-
cy pursuant to 11 U.S.C. 109(h) shall, 
concerning any debt repayment plans 
it services that remain in existence 
with respect to such individuals as of 
the date it ceases to offer debt repay-
ment plans to new clients, continue to 
comply with all of the requirements of 
this section. 

(1) The agency may seek a waiver of 
the bonding and insurance require-
ments set forth in paragraphs (d) and 
(e) of this section if: 

(i) The agency has in effect, as of the 
date it ceases to offer debt repayment 
plans, a written agreement to transfer 
all such debt repayment plans to an-
other approved agency for servicing, 
provided that: 

(A) Transfers to another approved 
agency pursuant to such agreements 
must be completed within 60 days of 
the date the agency ceases to offer debt 
repayment plans to individuals who re-
ceive counseling from such agency pur-
suant to 11 U.S.C. § 109(h); and 

(B) The agency provides written no-
tice to clients whose debt repayment 
plans it intends to transfer within the 
time described in paragraph (f)(1)(i)(A) 
of this section, identifying the ap-

proved agency to which the clients’ 
plans will be transferred, any fees asso-
ciated with servicing by the approved 
agency, and any fees associated with 
the transfer; or 

(ii) In the reasonable determination 
of the United States Trustee, taking 
into account the facts and cir-
cumstances surrounding the agency’s 
business and the terms of the bond, 
compliance with the bonding and insur-
ance requirements set forth in para-
graphs (d) and (e) of this section would 
impose an undue hardship on the agen-
cy. 

[78 FR 16153, Mar. 14, 2013] 

§ 58.24 Procedures for obtaining final 
agency action on United States 
Trustees’ decisions to deny agen-
cies’ applications and to remove ap-
proved agencies from the approved 
list. 

(a) The United States Trustee shall 
remove an approved agency from the 
approved list whenever an approved 
agency requests its removal in writing. 

(b) The United States Trustee may 
issue a decision to remove an approved 
agency from the approved list, and 
thereby terminate the approved agen-
cy’s authorization to provide coun-
seling services, at any time. 

(c) The United States Trustee may 
issue a decision to deny an agency’s ap-
plication or to remove an agency from 
the approved list whenever the United 
States Trustee determines that the 
agency has failed to comply with the 
standards or requirements specified in 
11 U.S.C. 109(h) or 111, this part, or the 
terms under which the United States 
Trustee designated it to act as an ap-
proved agency, including, but not lim-
ited to, finding any of the following: 

(1) The agency is not employing ade-
quate procedures for safekeeping of cli-
ent funds or paying client funds, which 
could result in a loss to a client; 

(2) The agency’s surety bond has been 
canceled; 

(3) Any entity has revoked the agen-
cy’s nonprofit status, even if that rev-
ocation is subject to further adminis-
trative or judicial litigation, review or 
appeal; 

(4) Any entity has suspended or re-
voked the agency’s license to do busi-
ness in any jurisdiction; or 

VerDate Sep<11>2014 10:36 Aug 10, 2015 Jkt 235115 PO 00000 Frm 00174 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



165 

Department of Justice § 58.24 

(5) Any United States district court 
has removed the agency under 11 U.S.C. 
§ 111(e). 

(d) If the Internal Revenue Service 
revokes an agency’s tax exempt status, 
the United States Trustee shall 
promptly commence an investigation 
to determine whether any of the fac-
tors set forth in paragraphs (c)(1) 
through (5) of this section exist. 

(e) The United States Trustee shall 
provide to the agency in writing a no-
tice of any decision either to: 

(1) Deny the agency’s application; or 
(2) Remove the agency from the ap-

proved list. 
(f) The notice shall state the rea-

son(s) for the decision and shall ref-
erence any documents or communica-
tions relied upon in reaching the denial 
or removal decision. To the extent au-
thorized by law, the United States 
Trustee shall provide to the agency 
copies of any such documents that 
were not supplied to the United States 
Trustee by the agency. The notice shall 
be sent to the agency by overnight cou-
rier, for delivery the next business day. 

(g) Except as provided in paragraph 
(i) of this section, the notice shall ad-
vise the agency that the denial or re-
moval decision shall become final 
agency action, and unreviewable, un-
less the agency submits in writing a re-
quest for review by the Director no 
later than 21 calendar days from the 
date of the notice to the agency. 

(h) Except as provided in paragraph 
(i) of this section, the decision to deny 
an agency’s application or remove an 
agency from the approved list shall 
take effect upon: 

(1) The expiration of the agency’s 
time to seek review from the Director, 
if the agency fails to timely seek re-
view of a denial or removal decision; or 

(2) The issuance by the Director of a 
final decision, if the agency timely 
seeks such review. 

(i) The United States Trustee may 
provide that a decision to remove an 
agency from the approved list is effec-
tive immediately and deny the agency 
the right to provide counseling services 
whenever the United States Trustee 
finds any of the factors set forth in 
paragraphs (c)(1) through (5) of this 
section. 

(j) An agency’s request for review 
shall be in writing and shall fully de-
scribe why the agency disagrees with 
the denial or removal decision, and 
shall be accompanied by all documents 
and materials the agency wants the Di-
rector to consider in reviewing the de-
nial or removal decision. The agency 
shall send the original and one copy of 
the request for review, including all ac-
companying documents and materials, 
to the Office of the Director by over-
night courier, for delivery the next 
business day. To be timely, a request 
for review shall be received at the Of-
fice of the Director no later than 21 
calendar days from the date of the no-
tice to the agency. 

(k) The United States Trustee shall 
have 21 calendar days from the date of 
the agency’s request for review to sub-
mit to the Director a written response 
regarding the matters raised in the 
agency’s request for review. The United 
States Trustee shall provide a copy of 
this response to the agency by over-
night courier, for delivery the next 
business day. 

(l) The Director may seek additional 
information from any party in the 
manner and to the extent the Director 
deems appropriate. 

(m) In reviewing the decision to deny 
an agency’s application or remove an 
agency from the approved list, the Di-
rector shall determine: 

(1) Whether the denial or removal de-
cision is supported by the record; and 

(2) Whether the denial or removal de-
cision constitutes an appropriate exer-
cise of discretion. 

(n) Except as provided in paragraph 
(o) of this section, the Director shall 
issue a final decision no later than 60 
calendar days from the receipt of the 
agency’s request for review, unless the 
agency agrees to a longer period of 
time or the Director extends the dead-
line. The Director’s final decision on 
the agency’s request for review shall 
constitute final agency action. 

(o) Whenever the United States 
Trustee provides under paragraph (i) of 
this section that a decision to remove 
an agency from the approved list is ef-
fective immediately, the Director shall 
issue a written decision no later than 
15 calendar days from the receipt of the 
agency’s request for review, unless the 
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agency agrees to a longer period of 
time. The decision shall: 

(1) Be limited to deciding whether 
the determination that the removal de-
cision should take effect immediately 
was supported by the record and an ap-
propriate exercise of discretion; 

(2) Constitute final agency action 
only on the issue of whether the re-
moval decision should take effect im-
mediately; and 

(3) Not constitute final agency action 
on the ultimate issue of whether the 
agency should be removed from the ap-
proved list; after issuing the decision, 
the Director shall issue a final decision 
by the deadline set forth in paragraph 
(n) of this section. 

(p) In reaching a decision under para-
graphs (n) and (o) of this section, the 
Director may specify a person to act as 
a reviewing official. The reviewing offi-
cial’s duties shall be specified by the 
Director on a case-by-case basis, and 
may include reviewing the record, ob-
taining additional information from 
the participants, providing the Direc-
tor with written recommendations, and 
such other duties as the Director shall 
prescribe in a particular case. 

(q) An agency that files a request for 
review shall bear its own costs and ex-
penses, including counsel fees. 

(r) When a decision to remove an 
agency from the approved list takes ef-
fect, the agency shall: 

(1) Immediately cease providing 
counseling services to clients and shall 
not provide counseling services to po-
tential clients; 

(2) No later than three business days 
after the date of removal, send all cer-
tificates to all clients who completed 
counseling services prior to the agen-
cy’s removal from the approved list; 

(3) No later than three business days 
after the date of removal, return all 
fees to clients and potential clients 
who had paid for counseling services, 
but had not completely received them; 
and 

(4) Transfer any debt repayment 
plans that the agency is administering 
to another approved agency. 

(s) An agency must exhaust all ad-
ministrative remedies before seeking 
redress in any court of competent ju-
risdiction. 

[78 FR 16153, Mar. 14, 2013] 

§ 58.25 Definitions. 
(a) The following definitions apply to 

§§ 58.25 through and including 58.36 of 
this part, as well as the applications 
and other materials providers submit 
in an effort to establish they meet the 
requirements necessary to become an 
approved provider of a personal finan-
cial management instructional course. 

(b) These terms shall have these 
meanings: 

(1) The term ‘‘accreditation’’ means 
the recognition or endorsement that an 
accrediting organization bestows upon 
a provider because the accrediting or-
ganization has determined the provider 
meets or exceeds all the accrediting or-
ganization’s standards; 

(2) The term ‘‘accrediting organiza-
tion’’ means either an entity that pro-
vides accreditation to providers or pro-
vides certification to instructors, pro-
vided, however, that an accrediting or-
ganization shall: 

(i) Not be a provider or affiliate of 
any provider; and 

(ii) Be deemed acceptable by the 
United States Trustee; 

(3) The term ‘‘affiliate’’ means: 
(i) Every entity that is an affiliate of 

the provider, as the term ‘‘affiliate’’ is 
defined in 11 U.S.C. 101(2), except that 
the word ‘‘provider’’ shall be sub-
stituted for the word ‘‘debtor’’ in 11 
U.S.C. 101(2); 

(ii) Each of a provider’s officers and 
each of a provider’s directors; and 

(iii) Every relative of a provider’s of-
ficers and every relative of a provider’s 
directors; 

(4) The term ‘‘application’’ means the 
application and related forms, includ-
ing appendices, approved by the Office 
of Management and Budget as form 
EOUST–DE1, Application for Approval as 
a Provider of a Personal Financial Man-
agement Instructional Course, as it shall 
be amended from time to time; 

(5) The term ‘‘approved list’’ means 
the list of providers currently approved 
by a United States Trustee under 11 
U.S.C. 111 as currently published on the 
United States Trustee Program’s Inter-
net site, which is located on the United 
States Department of Justice’s Inter-
net site; 

(6) The term ‘‘approved provider’’ 
means a provider currently approved 
by a United States Trustee under 11 
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U.S.C. 111 as an approved provider of a 
personal financial management in-
structional course eligible to be in-
cluded on one or more lists maintained 
under 11 U.S.C. 111(a)(1); 

(7) The term ‘‘certificate’’ means the 
document an approved provider shall 
provide to a debtor after the debtor 
completes an instructional course, if 
the approved provider does not notify 
the appropriate bankruptcy court in 
accordance with the Federal Rules of 
Bankruptcy Procedure that a debtor 
has completed the instructional course; 

(8) The term ‘‘debtor’’ shall have the 
meaning given that term in 11 U.S.C. 
101(13), to the extent that individual 
has sought an instructional course 
from an approved provider; 

(9) The term ‘‘Director’’ means the 
person designated or acting as the Di-
rector of the Executive Office for 
United States Trustees; 

(10) The term ‘‘effective instruction’’ 
means the actual receipt of an instruc-
tional course by a debtor from an ap-
proved provider, and all other applica-
ble services, rights, and protections 
specified in: 

(i) 11 U.S.C. 111; and 
(ii) this part; 
(11) The term ‘‘entity’’ shall have the 

meaning given that term in 11 U.S.C. 
101(15); 

(12) The terms ‘‘fee’’ and ‘‘fee policy’’ 
each mean the aggregate of all fees an 
approved provider charges debtors for 
providing an instructional course, in-
cluding the fees for any materials; ‘‘fee 
policy’’ shall also mean the objective 
criteria the provider uses in deter-
mining whether to waive or reduce any 
fee, contribution, or payment; 

(13) The term ‘‘final decision’’ means 
the written determination issued by 
the Director based upon the review of 
the United States Trustee’s decision ei-
ther to deny a provider’s application or 
to remove an approved provider from 
the approved list; 

(14) The term ‘‘financial benefit’’ 
means any interest equated with 
money or its equivalent, including, but 
not limited to, stocks, bonds, other in-
vestments, income, goods, services, or 
receivables; 

(15) The term ‘‘governmental unit’’ 
shall have the meaning given that term 
in 11 U.S.C. 101(27); 

(16) The term ‘‘independent con-
tractor’’ means a person or entity who 
provides any goods or services to an ap-
proved provider other than as an em-
ployee and as to whom the approved 
provider does not: 

(i) Direct or control the means or 
methods of delivery of the goods or 
services being provided; 

(ii) Make financial decisions con-
cerning the business aspects of the 
goods or services being provided; and 

(iii) Have any common employees; 
(17) The term ‘‘instructional course’’ 

means a course in personal financial 
management that is approved by the 
United States Trustee under 11 U.S.C. 
111 and this part, including the learn-
ing materials and methodologies in 
§ 58.33(f), which is to be taken and com-
pleted by the debtor after the filing of 
a bankruptcy petition and before re-
ceiving a discharge under 11 U.S.C. 
727(a)(11), 1141(d)(3) or 1328(g)(1); 

(18) The term ‘‘instructor’’ means an 
individual who teaches, presents or ex-
plains substantive instructional course 
materials to debtors, whether provided 
in person, by telephone, or through the 
Internet; 

(19) The term ‘‘languages offered’’ 
means every language other than 
English in which an approved provider 
offers an instructional course; 

(20) The term ‘‘legal advice’’ shall 
have the meaning given that term in 11 
U.S.C. 110(e)(2); 

(21) The term ‘‘limited English pro-
ficiency’’ refers to individuals who: 

(i) Do not speak English as their pri-
mary language; and 

(ii) Have a limited ability to read, 
write, speak, or understand English; 

(22) The term ‘‘material change’’ 
means, alternatively, any change: 

(i) In the name, structure, principal 
contact, management, instructors, 
physical location, instructional course, 
fee policy, language services, or meth-
od of delivery of an approved provider; 
or 

(ii) That renders inapplicable, inac-
curate, incomplete, or misleading any 
statement a provider previously made: 

(A) In its application or related ma-
terials; or 

(B) To the United States Trustee; 
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(23) The term ‘‘method of delivery’’ 
means one or more of the three meth-
ods by which an approved provider can 
provide some component of an instruc-
tional course to debtors, including: 

(i) ‘‘In person’’ delivery, which ap-
plies when a debtor primarily receives 
an instructional course at a physical 
location with an instructor physically 
present in that location, and with the 
instructor providing oral and/or writ-
ten communication to the debtor at 
the facility; 

(ii) ‘‘Telephone’’ delivery, which ap-
plies when a debtor primarily receives 
an instructional course by telephone; 
and 

(iii) ‘‘Internet’’ delivery, which ap-
plies when a debtor primarily receives 
an instructional course through an 
Internet Web site; 

(24) The term ‘‘notice’’ in § 58.36 
means the written communication 
from the United States Trustee to a 
provider that its application to become 
an approved provider has been denied 
or to an approved provider that it is 
being removed from the approved list; 

(25) The term ‘‘provider’’ shall mean 
any entity that is applying under this 
part for United States Trustee ap-
proval to be included on a publicly 
available list in one or more United 
States district courts, as authorized by 
11 U.S.C. 111(a)(1), and shall also mean, 
whenever appropriate, an approved pro-
vider; 

(26) The term ‘‘referral fees’’ means 
money or any other valuable consider-
ation paid or transferred between an 
approved provider and another entity 
in return for that entity, directly or in-
directly, identifying, referring, secur-
ing, or in any other way encouraging 
any debtor to receive an instructional 
course from the approved provider; 

(27) The term ‘‘relative’’ shall have 
the meaning given that term in 11 
U.S.C. 101(45); 

(28) The term ‘‘request for review’’ 
means the written communication 
from a provider to the Director seeking 
review of the United States Trustee’s 
decision either to deny the provider’s 
application or to remove the provider 
from the approved list; 

(29) The term ‘‘state’’ means state, 
commonwealth, district, or territory of 
the United States; 

(30) The term ‘‘United States Trust-
ee’’ means, alternatively: 

(i) The Executive Office for United 
States Trustees; 

(ii) A United States Trustee ap-
pointed under 28 U.S.C. 581; 

(iii) A person acting as a United 
States Trustee; 

(iv) An employee of a United States 
Trustee; or 

(v) Any other entity authorized by 
the Attorney General to act on behalf 
of the United States under this part. 

[78 FR 16170, Mar. 14, 2013] 

§ 58.26 Procedures all providers shall 
follow when applying to become ap-
proved providers. 

(a) A provider applying to become an 
approved provider shall obtain an ap-
plication, including appendices, from 
the United States Trustee. 

(b) The provider shall complete the 
application, including its appendices, 
and attach the required supporting 
documents requested in the applica-
tion. 

(c) The provider shall submit the 
original of the completed application, 
including completed appendices and 
the required supporting documents, to 
the United States Trustee at the ad-
dress specified on the application form. 

(d) The application shall be signed by 
a representative of the provider who is 
authorized under applicable law to sign 
on behalf of the applying provider. 

(e) The signed application, completed 
appendices, and required supporting 
documents shall be accompanied by a 
writing, signed by the signatory of the 
application and executed on behalf of 
the signatory and the provider, certi-
fying the application does not: 

(1) Falsify, conceal, or cover up by 
any trick, scheme or device a material 
fact; 

(2) Make any materially false, ficti-
tious, or fraudulent statement or rep-
resentation; or 

(3) Make or use any false writing or 
document knowing the same to contain 
any materially false, fictitious, or 
fraudulent statement or entry. 

(f) The United States Trustee shall 
not consider an application, and it may 
be returned if: 

(1) It is incomplete; 
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(2) It fails to include the completed 
appendices or all of the required sup-
porting documents; or 

(3) It is not accompanied by the cer-
tification identified in the preceding 
subsection. 

(g) The United States Trustee shall 
not consider an application on behalf of 
a provider, and it shall be returned if: 

(1) It is submitted by any entity 
other than the provider; or 

(2) Either the application or the ac-
companying certification is executed 
by any entity other than a representa-
tive of the provider who is authorized 
under applicable law to sign on behalf 
of the provider. 

(h) By the act of submitting an appli-
cation, a provider consents to the re-
lease and disclosure of its name, con-
tact information, and non-confidential 
business information relating to the 
services it provides on the approved 
list should its application be approved. 

[78 FR 16170, Mar. 14, 2013] 

§ 58.27 Automatic expiration of pro-
viders’ status as approved pro-
viders. 

(a) Except as provided in § 58.28(c), if 
an approved provider was not an ap-
proved provider immediately prior to 
the date it last obtained approval to be 
an approved provider, such an approved 
provider shall cease to be an approved 
provider six months from the date on 
which it was approved unless the 
United States Trustee approves an ad-
ditional one year period. 

(b) Except as provided in § 58.28(c), if 
an approved provider was an approved 
provider immediately prior to the date 
it last obtained approval to be an ap-
proved provider, such a provider shall 
cease to be an approved provider one 
year from the date on which it was last 
approved to be an approved provider 
unless the United States Trustee ap-
proves an additional one year period. 

[78 FR 16170, Mar. 14, 2013] 

§ 58.28 Procedures all approved pro-
viders shall follow when applying 
for approval to act as an approved 
provider for an additional one year 
period. 

(a) To be considered for approval to 
act as an approved provider for an addi-
tional one year term, an approved pro-

vider shall reapply by complying with 
all the requirements specified for pro-
viders under 11 U.S.C. 111, and under 
this part. 

(b) Such a provider shall apply no 
later than 45 days prior to the expira-
tion of its six month probationary pe-
riod or annual period to be considered 
for approval for an additional one year 
period, unless a written extension is 
granted by the United States Trustee. 

(c) An approved provider that has 
complied with all prerequisites for ap-
plying to act as an approved provider 
for an additional one year period may 
continue to operate as an approved pro-
vider while its application is under re-
view by the United States Trustee, so 
long as either the application for an 
additional one year period is timely 
submitted, or a provider receives a 
written extension from the United 
States Trustee. 

[78 FR 16172, Mar. 14, 2013] 

§ 58.29 Renewal for an additional one 
year period. 

If an approved provider’s application 
for an additional one year period is ap-
proved, such renewal period shall begin 
to run from the later of: 

(a) The day after the expiration date 
of the immediately preceding approval 
period; or 

(b) The actual date of approval of 
such renewal by the United States 
Trustee. 

[78 FR 16172, Mar. 14, 2013] 

§ 58.30 Mandatory duty of approved 
providers to notify United States 
Trustees of material changes. 

(a) An approved provider shall imme-
diately notify the United States Trust-
ee in writing of any material change. 

(b) An approved provider shall imme-
diately notify the United States Trust-
ee in writing of any failure by the ap-
proved provider to comply with any 
standard or requirement specified in 11 
U.S.C. 111, this part, or the terms under 
which the United States Trustee ap-
proved it to act as an approved pro-
vider. 

(c) An approved provider shall imme-
diately notify the United States Trust-
ee in writing of any of the following 
events: 
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(1) Cessation of business by the ap-
proved provider or by any office of the 
provider, or withdrawal from any fed-
eral judicial district(s) where the ap-
proved provider is approved; 

(2) Any investigation of, or any ad-
ministrative or judicial action brought 
against, the approved provider by any 
governmental unit; 

(3) Any action by a governmental 
unit or a court to suspend or revoke 
the approved provider’s articles of in-
corporation, or any license held by the 
approved provider, or any authoriza-
tion necessary to engage in business; or 

(4) A suspension, or action to sus-
pend, any accreditation held by the ap-
proved provider, or any withdrawal by 
the approved provider of any applica-
tion for accreditation, or any denial of 
any application of the approved pro-
vider for accreditation; or 

(5) [Reserved] 
(d) A provider shall notify the United 

States Trustee in writing if any of the 
changes identified in paragraphs (a) 
through (c) of this section occur while 
its application to become an approved 
provider is pending before the United 
States Trustee. 

(e) An approved provider whose name 
or other information appears incor-
rectly on the approved list shall imme-
diately submit a written request to the 
United States Trustee asking that the 
information be corrected. 

[78 FR 16172, Mar. 14, 2013] 

§ 58.31 Mandatory duty of approved 
providers to obtain prior consent of 
the United States Trustee before 
taking certain actions. 

(a) By accepting the designation to 
act as an approved provider, a provider 
agrees to obtain approval from the 
United States Trustee, prior to making 
any of the following changes: 

(1) The engagement of an inde-
pendent contractor to provide an in-
structional course; 

(2) Any increase in the fees received 
from debtors for an instructional 
course or a change in the provider’s fee 
policy; 

(3) Expansion into additional federal 
judicial districts; 

(4) Any changes to the method of de-
livery the approved provider employs 
to provide an instructional course; or 

(5) Any changes in the approved pro-
vider’s instructional course. 

(b) A provider applying to become an 
approved provider shall also obtain ap-
proval from the United States Trustee 
before taking any action specified in 
paragraph (a) of this section. It shall 
do so by submitting an amended appli-
cation. The provider’s amended appli-
cation shall be accompanied by a con-
temporaneously executed writing, 
signed by the signatory of the applica-
tion, that makes the certifications 
specified in § 58.26(e). 

(c) An approved provider shall not 
transfer or assign its United States 
Trustee approval to act as an approved 
provider. 

[78 FR 16172, Mar. 14, 2013] 

§ 58.32 Continuing requirements for 
becoming and remaining approved 
providers. 

(a) To become an approved provider, 
a provider must affirmatively estab-
lish, to the satisfaction of the United 
States Trustee, that the provider at 
the time of approval: 

(1) Satisfies every requirement of 
this part; and 

(2) Provides effective instruction to 
its debtors. 

(b) To remain an approved provider, 
an approved provider shall affirma-
tively establish, to the satisfaction of 
the United States Trustee, that the ap-
proved provider: 

(1) Has satisfied every requirement of 
this part; 

(2) Has provided effective instruction 
to its debtors; and 

(3) Will continue to satisfy both para-
graphs (b)(1) and (2) of this section in 
the future. 

[78 FR 16172, Mar. 14, 2013] 

§ 58.33 Minimum qualifications pro-
viders shall meet to become and re-
main approved providers. 

To meet the minimum qualifications 
set forth in § 58.32, and in addition to 
the other requirements set forth in this 
part, providers and approved providers 
shall comply with paragraphs (a) 
through (n) of this section on a con-
tinuing basis: 

(a) Compliance with all laws. A pro-
vider shall comply with all applicable 
laws and regulations of the United 
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States and each state in which the pro-
vider provides an instructional course 
including, without limitation, all laws 
governing licensing and registration. 

(b) Prohibition on legal advice. A pro-
vider shall not provide legal advice. 

(c) Ethical standards. A provider shall: 
(1) Ensure no member of the board of 

directors or trustees, officer or super-
visor is a relative of an employee of the 
United States Trustee, a trustee ap-
pointed under 28 U.S.C. 586(a)(1) for any 
federal judicial district where the pro-
vider is providing or is applying to pro-
vide an instructional course, a federal 
judge in any federal judicial district 
where the provider is providing or is 
applying to provide an instructional 
course, or a federal court employee in 
any federal judicial district where the 
provider is providing or is applying to 
provide an instructional course; 

(2) Not enter into any referral agree-
ment or receive any financial benefit 
that involves the provider paying to or 
receiving from any entity or person re-
ferral fees for the referral of debtors to 
or by the provider; and 

(3) Not enter into agreements involv-
ing an instructional course that create 
a conflict of interest; and 

(4) Not contact any debtor utilizing 
the United States Postal Service, or 
other mail carrier, or electronic mail 
for the purpose of soliciting debtors to 
utilize the provider’s instructional 
course, unless: 

(i) Any such solicitations include the 
phrase ‘‘This is an advertisement for 
services’’ or ‘‘This is a solicitation;’’ 

(ii) Prominently displayed at the be-
ginning of each page of the solicita-
tion; 

(iii) In a font size larger than or 
equal to the largest font size otherwise 
used in the solicitation; 

(iv) Any such solicitations include 
only logos, seals, or similar marks that 
are substantially dissimilar to the 
logo, seal, or similar mark of any agen-
cy or court of the United States gov-
ernment, including but not limited to 
the United States Trustee Program. 

(d) Instructor training, certification and 
experience. A provider shall: 

(1) Use only instructors who possess 
adequate experience providing an in-
structional course, which shall mean 
that each instructor either: 

(i) Holds one of the certifications 
listed below and who has complied with 
all continuing education requirements 
necessary to maintain that certifi-
cation: 

(A) Certified as a Certified Financial 
Planner; 

(B) Certified as a credit counselor by 
an accrediting organization; 

(C) Registered as a Registered Finan-
cial Consultant; or 

(D) Certified as a Certified Public Ac-
countant; or 

(ii) Has successfully completed a 
course of study or worked a minimum 
of six months in a related area such as 
personal finance, budgeting, or credit 
or debt management. A course of study 
must include training in personal fi-
nance, budgeting, or credit or debt 
management. An instructor shall also 
receive annual continuing education in 
the areas of personal finance, budg-
eting, or credit or debt management; 

(2) Demonstrate adequate experience, 
background, and quality in providing 
an instructional course, which shall 
mean that, at a minimum, the provider 
shall either: 

(i) Have experience in providing an 
instructional course for the two years 
immediately preceding the relevant ap-
plication date; or 

(ii) For each office providing an in-
structional course, employ at least one 
supervisor who has met the qualifica-
tions in paragraph (d)(2)(i) of this sec-
tion for no fewer than two of the five 
years preceding the relevant applica-
tion date; and 

(iii) If offering any component of an 
instructional course by a telephone or 
Internet method of delivery, use only 
instructors who, in addition to all 
other requirements, demonstrate suffi-
cient experience and proficiency in pro-
viding such an instructional course by 
those methods of delivery, including 
proficiency in employing verification 
procedures to ensure the person receiv-
ing the instructional course is the 
debtor, and to determine whether the 
debtor has completely received an in-
structional course. 

(e) Use of the telephone and the Inter-
net to deliver a component of an instruc-
tional course. A provider shall: 

(1) Not provide any debtor a dimin-
ished instructional course because the 
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debtor receives any portion of the in-
structional course by telephone or 
Internet; 

(2) Confirm the identity of the debtor 
before commencing an instructional 
course by telephone or Internet by: 

(i) Obtaining one or more unique per-
sonal identifiers from the debtor and 
assigning an individual access code, 
user ID, or password at the time of en-
rollment; 

(ii) Requiring the debtor to provide 
the appropriate access code, user ID, or 
password, and also one or more of the 
unique personal identifiers during the 
course of delivery of the instructional 
course; and 

(iii) Employing adequate means to 
measure the time spent by the debtor 
to complete the instructional course. 

(f) Learning materials and methodolo-
gies. A provider shall provide learning 
materials to assist debtors in under-
standing personal financial manage-
ment and that are consistent with 11 
U.S.C. 111, and this part, which include 
written information and instruction on 
all of the following topics: 

(1) Budget development, which con-
sists of the following: 

(i) Setting short-term and long-term 
financial goals, as well as developing 
skills to assist in achieving these 
goals; 

(ii) Calculating gross monthly in-
come and net monthly income; and 

(iii) Identifying and classifying 
monthly expenses as fixed, variable, or 
periodic; 

(2) Money management, which con-
sists of the following: 

(i) Keeping adequate financial 
records; 

(ii) Developing decision-making 
skills required to distinguish between 
wants and needs, and to comparison 
shop for goods and services; 

(iii) Maintaining appropriate levels 
of insurance coverage, taking into ac-
count the types and costs of insurance; 
and 

(iv) Saving for emergencies, for peri-
odic payments, and for financial goals; 

(3) Wise use of credit, which consists 
of the following: 

(i) Identifying the types, sources, and 
costs of credit and loans; 

(ii) Identifying debt warning signs; 

(iii) Discussing appropriate use of 
credit and alternatives to credit use; 
and 

(iv) Checking a credit rating; 
(4) Consumer information, which con-

sists of the following: 
(i) Identifying public and nonprofit 

resources for consumer assistance; and 
(ii) Identifying applicable consumer 

protection laws and regulations, such 
as those governing correction of a cred-
it record and protection against con-
sumer fraud; and 

(5) Coping with unexpected financial 
crisis, which consists of the following: 

(i) Identifying alternatives to addi-
tional borrowing in times of unantici-
pated events; and 

(ii) Seeking advice from public and 
private service agencies for assistance. 

(g) Course procedures. (1) Generally, a 
provider shall: 

(i) Ensure the instructional course 
contains sufficient learning materials 
and teaching methodologies so that the 
debtor receives a minimum of two 
hours of instruction, regardless of the 
method of delivery of the course; 

(ii) Use its best efforts to collect 
from each debtor a completed course 
evaluation at the end of the instruc-
tional course. At a minimum, the 
course evaluation shall include the in-
formation contained in Appendix E of 
the application to evaluate the effec-
tiveness of the instructional course; 

(2) For an instructional course deliv-
ered in person, the provider shall: 

(i) Ensure that an instructor is 
present to instruct and interact with 
debtors; and 

(ii) Limit class size to ensure an ef-
fective presentation of the instruc-
tional course materials; 

(3) For instructional courses deliv-
ered by the telephone, the provider 
shall: 

(i) Ensure an instructor is tele-
phonically present to instruct and 
interact with debtors; 

(ii) Provide learning materials to 
debtors before the telephone instruc-
tional course session; 

(iii) Incorporate tests into the cur-
riculum that support the learning ma-
terials, ensure completion of the 
course, and measure comprehension; 
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(iv) Ensure review of tests prior to 
the completion of the instructional 
course; and 

(v) Ensure direct oral communication 
from an instructor by telephone or in 
person with all debtors who fail to 
complete the test in a satisfactory 
manner or who receive less than a 70 
percent score; 

(4) For instructional courses deliv-
ered through the Internet, the provider 
shall: 

(i) Comply with § 58.33(g)(3)(iii), (iv), 
and (v); provided, however, that to the 
extent instruction takes place by 
Internet, the provider may comply 
with § 58.33(g)(3)(v) by ensuring direct 
communication from an instructor by 
electronic mail, live chat, or telephone; 
and 

(ii) Respond to a debtor’s questions 
or comments within one business day. 

(h) Services to hearing and hearing-im-
paired debtors. A provider shall furnish 
toll-free telephone numbers for both 
hearing and hearing-impaired debtors 
whenever telephone communication is 
required. The provider shall provide 
telephone amplification, sign language 
services, or other communication 
methods for hearing-impaired debtors. 

(i) [Reserved] 
(j) Services to debtors with special 

needs. A provider that provides any 
portion of its instructional course in 
person shall comply with all federal, 
state and local laws governing facility 
accessibility. A provider shall also pro-
vide or arrange for communication as-
sistance for debtors with special needs 
who have difficulty making their serv-
ice needs known. 

(k) Mandatory disclosures to debtors. 
Prior to providing any information to 
or obtaining any information from a 
debtor, and prior to delivering an in-
structional course, a provider shall dis-
close: 

(1) The provider’s fee policy, includ-
ing any fees associated with generation 
of the certificate; 

(2) The provider’s policies enabling 
debtors to obtain an instructional 
course for free or at reduced rates 
based upon the debtor’s lack of ability 
to pay. To the extent an approved pro-
vider publishes information concerning 
its fees on the Internet, such fee infor-
mation must include the provider’s 

policies enabling debtors to obtain an 
instructional course for free or at re-
duced rates based upon the debtor’s 
lack of ability to pay; 

(3) The provider’s policy to provide 
free bilingual instruction or profes-
sional interpreter assistance to any 
limited English proficient debtor; 

(4) The instructors’ qualifications; 
(5) The provider’s policy prohibiting 

it from paying or receiving referral 
fees for the referral of debtors; 

(6) The provider’s obligation to pro-
vide a certificate to the debtor prompt-
ly upon the completion of an instruc-
tional course; 

(7) The fact that the provider might 
disclose debtor information to the 
United States Trustee in connection 
with the United States Trustee’s over-
sight of the provider, or during the in-
vestigation of complaints, during on- 
site visits, or during quality of service 
reviews; 

(8) The fact that the United States 
Trustee has reviewed only the pro-
vider’s instructional course (and, if ap-
plicable, its services as a credit coun-
seling agency pursuant to 11 U.S.C. 
111(c)), and the fact that the United 
States Trustee has neither reviewed 
nor approved any other services the 
provider provides to debtors; and 

(9) The fact that a debtor will only 
receive a certificate if the debtor com-
pletes an instructional course. 

(l) Complaint Procedures. A provider 
shall employ complaint procedures 
that adequately respond to debtors’ 
concerns. 

(m) Provider records. A provider shall 
prepare and retain records that enable 
the United States Trustee to evaluate 
whether the provider is providing effec-
tive instruction and acting in compli-
ance with all applicable laws and this 
part. All records, including documents 
bearing original signatures, shall be 
maintained in either hard copy form or 
electronically in a format widely avail-
able commercially. Records that the 
provider shall prepare and retain for a 
minimum of two years, and permit re-
view of by the United States Trustee 
upon request, shall include: 

(1) Upon the filing of an application 
for probationary approval, all informa-
tion requested by the United States 
Trustee as an estimate, projected to 
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the end of the probationary period, in 
the form requested by the United 
States Trustee; 

(2) After probationary or annual ap-
proval, and for so long as the provider 
remains on the approved list, semi-an-
nual reports of historical data (for the 
periods ending June 30 and December 31 
of each year), of the type and in the 
form requested by the United States 
Trustee; these reports shall be sub-
mitted within 30 days of the end of the 
applicable periods specified in this 
paragraph; 

(3) Records concerning the delivery of 
services to debtors with limited 
English proficiency and special needs, 
and to hearing-impaired debtors, in-
cluding records: 

(i) Of the number of such debtors, and 
the methods of delivery used with re-
spect to such debtors; 

(ii) Of which languages are offered or 
requested, and the type of language 
support used or requested by such debt-
ors (e.g., bilingual instructor, in-person 
or telephone interpreter, translated 
Web instruction); 

(iii) Detailing the provider’s provi-
sion of services to such debtors; and 

(iv) Supporting any justification if 
the provider did not provide services to 
such debtors, including the number of 
debtors not served, the languages in-
volved, and the number of referrals 
provided; 

(4) Records concerning the delivery of 
an instructional course to debtors for 
free or at reduced rates based upon the 
debtor’s lack of ability to pay, includ-
ing records of the number of debtors 
for whom the provider waived all of its 
fees under § 58.34(b)(1)(i), the number of 
debtors for whom the provider waived 
all or part of its fees under 
§ 58.34(b)(1)(ii), and the number of debt-
ors for whom the provider voluntarily 
waived all or part of its fees under 
§ 58.34(c); 

(5) Records of complaints and the 
provider’s responses thereto; 

(6) Records that enable the provider 
to verify the authenticity of certifi-
cates their debtors file in bankruptcy 
cases; and 

(7) Records that enable the provider 
to issue replacement certificates. 

(n) Additional minimum requirements. A 
provider shall: 

(1) Provide records to the United 
States Trustee upon request; 

(2) Cooperate with the United States 
Trustee by allowing scheduled and un-
scheduled on-site visits, complaint in-
vestigations, or other reviews of the 
provider’s qualifications to be an ap-
proved provider; 

(3) Cooperate with the United States 
Trustee by promptly responding to 
questions or inquiries from the United 
States Trustee; 

(4) Assist the United States Trustee 
in identifying and investigating sus-
pected fraud and abuse by any party 
participating in the instructional 
course or bankruptcy process; 

(5) Take no action that would limit, 
inhibit, or prevent a debtor from bring-
ing an action or claim for damages 
against a provider, as provided in 11 
U.S.C. 111(g)(2); 

(6) Refer debtors seeking an instruc-
tional course only to providers that 
have been approved by a United States 
Trustee to provide such services; 

(7) Comply with the United States 
Trustee’s directions on approved adver-
tising, including without limitation 
those set forth in Appendix A to the 
application; 

(8) Not disclose or provide to a credit 
reporting agency any information con-
cerning whether a debtor has received 
or sought instruction concerning per-
sonal financial management from a 
provider; 

(9) Not expose the debtor to commer-
cial advertising as part of or during the 
debtor’s receipt of an instructional 
course, and never market or sell finan-
cial products or services during the in-
structional course provided, however, 
this provision does not prohibit a pro-
vider from generally discussing all 
available financial products and serv-
ices; 

(10) Not sell information about any 
debtor to any third party without the 
debtor’s prior written permission; 

(11) Comply with the requirements 
elsewhere in this part concerning fees 
for the instructional course and fee 
waiver policies; and 

(12) Comply with the requirements 
elsewhere in this part concerning cer-
tificates. 

[78 FR 16172, Mar. 14, 2013] 
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§ 58.34 Minimum requirements to be-
come and remain approved pro-
viders relating to fees. 

(a) If a fee for, or relating to, an in-
structional course is charged by a pro-
vider, such fee shall be reasonable: 

(1) A fee of $50 or less for an instruc-
tional course is presumed to be reason-
able and a provider need not obtain 
prior approval of the United States 
Trustee to charge such a fee; 

(2) A fee exceeding $50 for an instruc-
tional course is not presumed to be rea-
sonable and a provider must obtain 
prior approval from the United States 
Trustee to charge such a fee. The pro-
vider bears the burden of establishing 
that its proposed fee is reasonable. At 
a minimum, the provider must dem-
onstrate that its cost for delivering the 
instructional course justifies the fee. A 
provider that previously received per-
mission to charge a higher fee need not 
reapply for permission to charge that 
fee during the provider’s annual re-
view. Any new requests for permission 
to charge more than previously ap-
proved, however, must be submitted to 
EOUST for approval; and 

(3) The United States Trustee shall 
review the amount of the fee set forth 
in paragraphs (a)(1) and (2) of this sec-
tion one year after the effective date of 
this part and then periodically, but not 
less frequently than every four years, 
to determine the reasonableness of the 
fee. Fee amounts and any revisions 
thereto shall be determined by current 
costs, using a method of analysis con-
sistent with widely accepted account-
ing principles and practices, and cal-
culated in accordance with the provi-
sions of federal law as applicable. Fee 
amounts and any revisions thereto 
shall be published in the FEDERAL REG-
ISTER. 

(b)(1) A provider shall waive the fee 
in whole or in part whenever a debtor 
demonstrates a lack of ability to pay 
the fee. 

(i) A debtor presumptively lacks the 
ability to pay the fee if the debtor’s 
household current income is less than 
150 percent of the poverty guidelines 
updated periodically in the FEDERAL 
REGISTER by the U.S. Department of 
Health and Human Services under the 
authority of 42 U.S.C. 9902(2), as ad-
justed from time to time, for a house-

hold or family of the size involved in 
the fee determination. 

(ii) The presumption shall be rebut-
ted, and the provider may charge the 
debtor a reduced fee, if the provider de-
termines, based on income information 
the debtor submits to the provider, 
that the debtor is able to pay the fee in 
a reduced amount. Nothing in this sub-
section requires an provider to charge 
a fee to debtors whose household in-
come exceeds the amount set forth in 
paragraph (b)(1)(i) of this section, or 
who are able to demonstrate ability to 
pay based on income as described in 
this subsection. 

(iii) A provider shall disclose its fee 
policy, including the criteria on which 
it relies in determining a debtor’s eligi-
bility for reduced fees, and the pro-
vider’s policy for collecting fees pursu-
ant to paragraph (b)(1)(ii) of this sec-
tion, in accordance with § 58.33(k)(2). 

(2) The United States Trustee shall 
review the basis for the mandatory fee 
waiver policy set forth in paragraph 
(b)(1) of this section one year after the 
effective date of this part and then pe-
riodically, but not less frequently than 
every four years, to determine the im-
pact of that fee waiver policy on debt-
ors and providers. Any revisions to the 
mandatory fee waiver policy set forth 
in paragraph (b)(1) of this section shall 
be published in the FEDERAL REGISTER. 

(c) Notwithstanding the require-
ments of paragraph (b) of this section, 
a provider also may waive fees based 
upon other considerations, including, 
but not limited to: 

(1) The debtor’s net worth; 
(2) The percentage of the debtor’s in-

come from government assistance pro-
grams; 

(3) Whether the debtor is receiving 
pro bono legal services in connection 
with a bankruptcy case; or 

(4) If the combined current monthly 
income, as defined in 11 U.S.C. 101(10A), 
of the debtor and his or her spouse, 
when multiplied times twelve, is equal 
to or less than the amounts set forth in 
11 U.S.C. 707(b)(7). 

(d) A provider shall not require a 
debtor to purchase an instructional 
course in connection with the purchase 
of any other service offered by the pro-
vider. 
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(e) A provider who is also a chapter 
13 standing trustee may only provide 
the instructional course to debtors in 
cases in which the trustee is appointed 
to serve and may not charge any fee to 
those debtors for the instructional 
course. A standing chapter 13 trustee 
may not require debtors in cases ad-
ministered by the trustee to obtain the 
instructional course from the trustee. 
Employees and affiliates of the stand-
ing trustee are also bound by the re-
strictions in this section. 

[78 FR 16172, Mar. 14, 2013] 

§ 58.35 Minimum requirements to be-
come and remain approved pro-
viders relating to certificates. 

(a) An approved provider shall send a 
certificate only to the debtor who took 
and completed the instructional 
course, except that an approved pro-
vider shall instead send a certificate to 
the attorney of a debtor who took and 
completed an instructional course if 
the debtor specifically directs the pro-
vider to do so. In lieu of sending a cer-
tificate to the debtor or the debtor’s 
attorney, an approved provider may 
notify the appropriate bankruptcy 
court in accordance with the Federal 
Rules of Bankruptcy Procedure that a 
debtor has completed the instructional 
course. 

(b) An approved provider shall send a 
certificate to a debtor, or notify the 
appropriate bankruptcy court in ac-
cordance with the Federal Rules of 
Bankruptcy Procedure, that a debtor 
has completed the instructional course 
no later than three business days after 
the debtor completed an instructional 
course and after completion of a debtor 
course evaluation form that evaluates 
the effectiveness of the instructional 
course. The approved provider shall not 
withhold the issuance of a certificate 
or notice of course completion to the 
appropriate bankruptcy court because 
of a debtor’s failure to submit an eval-
uation form, though the provider 
should make reasonable effort to en-
sure that debtors complete and submit 
course evaluation forms. 

(c) If a debtor has completed instruc-
tion, a provider may not withhold cer-
tificate issuance or notice of course 
completion to the appropriate bank-
ruptcy court for any reason, including, 

without limitation, a debtor’s failure 
to obtain a passing grade on a quiz, ex-
amination, or test. A provider may not 
consider instructional services incom-
plete based solely on the debtor’s fail-
ure to pay the fee. Although a test may 
be incorporated into the curriculum to 
evaluate the effectiveness of the course 
and to ensure that the course has been 
completed, the approved provider can-
not deny a certificate to a debtor or 
notice of course completion to the ap-
propriate bankruptcy court if the debt-
or has completed the course as de-
signed. 

(d) An approved provider shall issue 
certificates only in the form approved 
by the United States Trustee, and shall 
generate the form using the Certificate 
Generating System maintained by the 
United States Trustee, except under 
exigent circumstances with notice to 
the United States Trustee. 

(e) An approved provider shall have 
sufficient computer capabilities to 
issue certificates from the United 
States Trustee’s Certificate Generating 
System. 

(f) An approved provider shall issue a 
certificate, or provide notice of course 
completion to the appropriate bank-
ruptcy court in accordance with the 
Federal Rules of Bankruptcy Proce-
dure, with respect to each debtor who 
completes an instructional course. 
Spouses receiving an instructional 
course jointly shall each receive a cer-
tificate or notice of course completion 
to the appropriate bankruptcy court 
shall be made for both individuals. 

(g) An approved provider shall issue a 
replacement certificate to a debtor 
who requests one. 

(h) Only an authorized officer, super-
visor or employee of an approved pro-
vider shall issue a certificate, or pro-
vide notice of course completion to the 
appropriate bankruptcy court, and an 
approved provider shall not transfer or 
delegate authority to issue a certifi-
cate or provide notice of course com-
pletion to any other entity. 

(i) An approved provider shall imple-
ment internal controls sufficient to 
prevent unauthorized issuance of cer-
tificates. 

(j) An approved provider shall ensure 
the signature affixed to a certificate is 

VerDate Sep<11>2014 10:36 Aug 10, 2015 Jkt 235115 PO 00000 Frm 00186 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



177 

Department of Justice § 58.36 

that of an officer, supervisor or em-
ployee authorized to issue the certifi-
cate, in accordance with paragraph (h) 
of this section, which signature shall 
be either: 

(1) An original signature; or 
(2) In a format approved for elec-

tronic filing with the court (most typi-
cally in the form /s/ name of instruc-
tor). 

(k) An approved provider shall affix 
to the certificate the exact name under 
which the approved provider is incor-
porated or organized. 

(l) An approved provider shall iden-
tify on the certificate: 

(1) The specific federal judicial dis-
trict requested by the debtor; 

(2) Whether an instructional course 
was provided in person, by telephone or 
via the Internet; 

(3) The date and time (including the 
time zone) when instructional services 
were completed by the debtor; and 

(4) The name of the instructor that 
provided the instructional course. 

(m) An approved provider shall affix 
the debtor’s full, accurate name to the 
certificate. If the instructional course 
is obtained by a debtor through a duly 
authorized representative, the certifi-
cate shall also set forth the name of 
the legal representative and legal ca-
pacity of that representative. 

[78 FR 16172, Mar. 14, 2013] 

§ 58.36 Procedures for obtaining final 
provider action on United States 
Trustees’ decisions to deny pro-
viders’ applications and to remove 
approved providers from the ap-
proved list. 

(a) The United States Trustee shall 
remove an approved provider from the 
approved list whenever an approved 
provider requests its removal in writ-
ing. 

(b) The United States Trustee may 
issue a decision to remove an approved 
provider from the approved list, and 
thereby terminate the approved pro-
vider’s authorization to provide an in-
structional course, at any time. 

(c) The United States Trustee may 
issue a decision to deny a provider’s ap-
plication or to remove a provider from 
the approved list whenever the United 
States Trustee determines that the 
provider has failed to comply with the 

standards or requirements specified in 
11 U.S.C. 111, this part, or the terms 
under which the United States Trustee 
designated it to act as an approved pro-
vider, including, but not limited to, 
finding any of the following: 

(1) If any entity has suspended or re-
voked the provider’s license to do busi-
ness in any jurisdiction; or 

(2) Any United States district court 
has removed the provider under 11 
U.S.C. 111(e). 

(d) The United States Trustee shall 
provide to the provider in writing a no-
tice of any decision either to: 

(1) Deny the provider’s application; 
or 

(2) Remove the provider from the ap-
proved list. 

(e) The notice shall state the rea-
son(s) for the decision and shall ref-
erence any documents or communica-
tions relied upon in reaching the denial 
or removal decision. To the extent au-
thorized by law, the United States 
Trustee shall provide to the provider 
copies of any such documents that 
were not supplied to the United States 
Trustee by the provider. The notice 
shall be sent to the provider by over-
night courier, for delivery the next 
business day. 

(f) Except as provided in paragraph 
(h) of this section, the notice shall ad-
vise the provider that the denial or re-
moval decision shall become final 
agency action, and unreviewable, un-
less the provider submits in writing a 
request for review by the Director no 
later than 21 calendar days from the 
date of the notice to the provider. 

(g) Except as provided in paragraph 
(h) of this section, the decision to deny 
a provider’s application or to remove a 
provider from the approved list shall 
take effect upon: 

(1) The expiration of the provider’s 
time to seek review from the Director, 
if the provider fails to timely seek re-
view of a denial or removal decision; or 

(2) The issuance by the Director of a 
final decision, if the provider timely 
seeks such review. 

(h) The United States Trustee may 
provide that a decision to remove a 
provider from the approved list is effec-
tive immediately and deny the pro-
vider the right to provide an instruc-
tional course whenever the United 
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States Trustee finds any of the factors 
set forth in paragraphs (c)(1) or (2) of 
this section. 

(i) A provider’s request for review 
shall be in writing and shall fully de-
scribe why the provider disagrees with 
the denial or removal decision, and 
shall be accompanied by all documents 
and materials the provider wants the 
Director to consider in reviewing the 
denial or removal decision. The pro-
vider shall send the original and one 
copy of the request for review, includ-
ing all accompanying documents and 
materials, to the Office of the Director 
by overnight courier, for delivery the 
next business day. To be timely, a re-
quest for review shall be received at 
the Office of the Director no later than 
21 calendar days from the date of the 
notice to the provider. 

(j) The United States Trustee shall 
have 21 calendar days from the date of 
the provider’s request for review to 
submit to the Director a written re-
sponse regarding the matters raised in 
the provider’s request for review. The 
United States Trustee shall provide a 
copy of this response to the provider by 
overnight courier, for delivery the next 
business day. 

(k) The Director may seek additional 
information from any party in the 
manner and to the extent the Director 
deems appropriate. 

(l) In reviewing the decision to deny 
a provider’s application or to remove a 
provider from the approved list, the Di-
rector shall determine: 

(1) Whether the denial or removal de-
cision is supported by the record; and 

(2) Whether the denial or removal de-
cision constitutes an appropriate exer-
cise of discretion. 

(m) Except as provided in paragraph 
(n) of this section, the Director shall 
issue a final decision no later than 60 
calendar days from the receipt of the 
provider’s request for review, unless 
the provider agrees to a longer period 
of time or the Director extends the 
deadline. The Director’s final decision 
on the provider’s request for review 
shall constitute final agency action. 

(n) Whenever the United States 
Trustee provides under paragraph (h) of 
this section that a decision to remove 
a provider from the approved list is ef-
fective immediately, the Director shall 

issue a written decision no later than 
15 calendar days from the receipt of the 
provider’s request for review, unless 
the provider agrees to a longer period 
of time. The decision shall: 

(1) Be limited to deciding whether 
the determination that the removal de-
cision should take effect immediately 
was supported by the record and an ap-
propriate exercise of discretion; 

(2) Constitute final agency action 
only on the issue of whether the re-
moval decision should take effect im-
mediately; and 

(3) Not constitute final agency action 
on the ultimate issue of whether the 
provider should be removed from the 
approved list; after issuing the deci-
sion, the Director shall issue a final de-
cision by the deadline set forth in para-
graph (m) of this section. 

(o) In reaching a decision under para-
graphs (m) or (n) of this section, the 
Director may specify a person to act as 
a reviewing official. The reviewing offi-
cial’s duties shall be specified by the 
Director on a case-by-case basis, and 
may include reviewing the record, ob-
taining additional information from 
the participants, providing the Direc-
tor with written recommendations, and 
such other duties as the Director shall 
prescribe in a particular case. 

(p) A provider that files a request for 
review shall bear its own costs and ex-
penses, including counsel fees. 

(q) When a decision to remove a pro-
vider from the approved list takes ef-
fect, the provider shall: 

(1) Immediately cease providing an 
instructional course to debtors; 

(2) No later than three business days 
after the date of removal, send all cer-
tificates to all debtors who completed 
an instructional course prior to the 
provider’s removal from the approved 
list; and 

(3) No later than three business days 
after the date of removal, return all 
fees to debtors who had paid for an in-
structional course, but had not com-
pletely received the instructional 
course. 

(r) A provider must exhaust all ad-
ministrative remedies before seeking 
redress in any court of competent ju-
risdiction. 

[78 FR 16172, Mar. 14, 2013] 
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APPENDIX A TO PART 58—GUIDELINES 
FOR REVIEWING APPLICATIONS FOR 
COMPENSATION AND REIMBURSEMENT 
OF EXPENSES FILED UNDER 11 U.S.C. 
330 

(a) General Information. (1) The Bankruptcy 
Reform Act of 1994 amended the responsibil-
ities of the United States Trustees under 28 
U.S.C. 586(a)(3)(A) to provide that, whenever 
they deem appropriate, United States Trust-
ees will review applications for compensa-
tion and reimbursement of expenses under 
section 330 of the Bankruptcy Code, 11 U.S.C. 
101, et seq. (‘‘Code’’), in accordance with pro-
cedural guidelines (‘‘Guidelines’’) adopted by 
the Executive Office for United States Trust-
ees (‘‘Executive Office’’). The following 
Guidelines have been adopted by the Execu-
tive Office and are to be uniformly applied 
by the United States Trustees except when 
circumstances warrant different treatment. 

(2) The United States Trustees shall use 
these Guidelines in all cases commenced on 
or after October 22, 1994. 

(3) The Guidelines are not intended to su-
persede local rules of court, but should be 
read as complementing the procedures set 
forth in local rules. 

(4) Nothing in the Guidelines should be 
construed: 

(i) To limit the United States Trustee’s 
discretion to request additional information 
necessary for the review of a particular ap-
plication or type of application or to refer 
any information provided to the United 
States Trustee to any investigatory or pros-
ecutorial authority of the United States or a 
state; 

(ii) To limit the United States Trustee’s 
discretion to determine whether to file com-
ments or objections to applications; or 

(iii) To create any private right of action 
on the part of any person enforceable in liti-
gation with the United States Trustee or the 
United States. 

(5) Recognizing that the final authority to 
award compensation and reimbursement 
under section 330 of the Code is vested in the 
Court, the Guidelines focus on the disclosure 
of information relevant to a proper award 
under the law. In evaluating fees for profes-
sional services, it is relevant to consider var-
ious factors including the following: the 
time spent; the rates charged; whether the 
services were necessary to the administra-
tion of, or beneficial towards the completion 
of, the case at the time they were rendered; 
whether services were performed within a 
reasonable time commensurate with the 
complexity, importance, and nature of the 
problem, issue, or task addressed; and wheth-
er compensation is reasonable based on the 
customary compensation charged by com-
parably skilled practitioners in non-bank-
ruptcy cases. The Guidelines thus reflect 

standards and procedures articulated in sec-
tion 330 of the Code and Rule 2016 of the Fed-
eral Rules of Bankruptcy Procedure for 
awarding compensation to trustees and to 
professionals employed under section 327 or 
1103. Applications that contain the informa-
tion requested in these Guidelines will facili-
tate review by the Court, the parties, and the 
United States Trustee. 

(6) Fee applications submitted by trustees 
are subject to the same standard of review as 
are applications of other professionals and 
will be evaluated according to the principles 
articulated in these Guidelines. Each United 
States Trustee should establish whether and 
to what extent trustees can deviate from the 
format specified in these Guidelines without 
substantially affecting the ability of the 
United States Trustee to review and com-
ment on their fee applications in a manner 
consistent with the requirements of the law. 

(b) Contents of Applications for Compensation 
and Reimbursement of Expenses. All applica-
tions should include sufficient detail to dem-
onstrate compliance with the standards set 
forth in 11 U.S.C. § 330. The fee application 
should also contain sufficient information 
about the case and the applicant so that the 
Court, the creditors, and the United States 
Trustee can review it without searching for 
relevant information in other documents. 
The following will facilitate review of the 
application. 

(1) Information about the Applicant and 
the Application. The following information 
should be provided in every fee application: 

(i) Date the bankruptcy petition was filed, 
date of the order approving employment, 
identity of the party represented, date serv-
ices commenced, and whether the applicant 
is seeking compensation under a provision of 
the Bankruptcy Code other than section 330. 

(ii) Terms and conditions of employment 
and compensation, source of compensation, 
existence and terms controlling use of a re-
tainer, and any budgetary or other limita-
tions on fees. 

(iii) Names and hourly rates of all appli-
cant’s professionals and paraprofessionals 
who billed time, explanation of any changes 
in hourly rates from those previously 
charged, and statement of whether the com-
pensation is based on the customary com-
pensation charged by comparably skilled 
practitioners in cases other than cases under 
title 11. 

(iv) Whether the application is interim or 
final, and the dates of previous orders on in-
terim compensation or reimbursement of ex-
penses along with the amounts requested and 
the amounts allowed or disallowed, amounts 
of all previous payments, and amount of any 
allowed fees and expenses remaining unpaid. 

(v) Whether the person on whose behalf the 
applicant is employed has been given the op-
portunity to review the application and 
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whether that person has approved the re-
quested amount. 

(vi) When an application is filed less than 
120 days after the order for relief or after a 
prior application to the Court, the date and 
terms of the order allowing leave to file at 
shortened intervals. 

(vii) Time period of the services or ex-
penses covered by the application. 

(2) Case Status. The following information 
should be provided to the extent that it is 
known to or can be reasonably ascertained 
by the applicant: 

(i) In a chapter 7 case, a summary of the 
administration of the case including all 
moneys received and disbursed in the case, 
when the case is expected to close, and, if ap-
plicant is seeking an interim award, whether 
it is feasible to make an interim distribution 
to creditors without prejudicing the rights of 
any creditor holding a claim of equal or 
higher priority. 

(ii) In a chapter 11 case, whether a plan and 
disclosure statement have been filed and, if 
not yet filed, when the plan and disclosure 
statement are expected to be filed; whether 
all quarterly fees have been paid to the 
United States Trustee; and whether all 
monthly operating reports have been filed. 

(iii) In every case, the amount of cash on 
hand or on deposit, the amount and nature of 
accrued unpaid administrative expenses, and 
the amount of unencumbered funds in the es-
tate. 

(iv) Any material changes in the status of 
the case that occur after the filing of the fee 
application should be raised, orally or in 
writing, at the hearing on the application or, 
if a hearing is not required, prior to the expi-
ration of the time period for objection. 

(3) Summary Sheet. All applications 
should contain a summary or cover sheet 
that provides a synopsis of the following in-
formation: 

(i) Total compensation and expenses re-
quested and any amount(s) previously re-
quested; 

(ii) Total compensation and expenses pre-
viously awarded by the court; 

(iii) Name and applicable billing rate for 
each person who billed time during the pe-
riod, and date of bar admission for each at-
torney; 

(iv) Total hours billed and total amount of 
billing for each person who billed time dur-
ing billing period; and 

(v) Computation of blended hourly rate for 
persons who billed time during period, ex-
cluding paralegal or other paraprofessional 
time. 

(4) Project Billing Format. (i) To facilitate 
effective review of the application, all time 
and service entries should be arranged by 
project categories. The project categories set 
forth in exhibit A should be used to the ex-
tent applicable. A separate project category 
should be used for administrative matters 

and, if payment is requested, for fee applica-
tion preparation. 

(ii) The United States Trustee has discre-
tion to determine that the project billing 
format is not necessary in a particular case 
or in a particular class of cases. Applicants 
should be encouraged to consult with the 
United States Trustee if there is a question 
as to the need for project billing in any par-
ticular case. 

(iii) Each project category should contain 
a narrative summary of the following infor-
mation: 

(A) a description of the project, its neces-
sity and benefit to the estate, and the status 
of the project including all pending litiga-
tion for which compensation and reimburse-
ment are requested; 

(B) identification of each person providing 
services on the project; and 

(C) a statement of the number of hours 
spent and the amount of compensation re-
quested for each professional and paraprofes-
sional on the project. 

(iv) Time and service entries are to be re-
ported in chronological order under the ap-
propriate project category. 

(v) Time entries should be kept contem-
poraneously with the services rendered in 
time periods of tenths of an hour. Services 
should be noted in detail and not combined 
or ‘‘lumped’’ together, with each service 
showing a separate time entry; however, 
tasks performed in a project which total a de 
minimis amount of time can be combined or 
lumped together if they do not exceed .5 
hours on a daily aggregate. Time entries for 
telephone calls, letters, and other commu-
nications should give sufficient detail to 
identify the parties to and the nature of the 
communication. Time entries for court hear-
ings and conferences should identify the sub-
ject of the hearing or conference. If more 
than one professional from the applicant 
firm attends a hearing or conference, the ap-
plicant should explain the need for multiple 
attendees. 

(5) Reimbursement for Actual, Necessary 
Expenses. Any expense for which reimburse-
ment is sought must be actual and necessary 
and supported by documentation as appro-
priate. Factors relevant to a determination 
that the expense is proper include the fol-
lowing: 

(i) Whether the expense is reasonable and 
economical. For example, first class and 
other luxurious travel mode or accommoda-
tions will normally be objectionable. 

(ii) Whether the requested expenses are 
customarily charged to non-bankruptcy cli-
ents of the applicant. 

(iii) Whether applicant has provided a de-
tailed itemization of all expenses including 
the date incurred, description of expense 
(e.g., type of travel, type of fare, rate, des-
tination), method of computation, and, 
where relevant, name of the person incurring 
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the expense and purpose of the expense. 
Itemized expenses should be identified by 
their nature (e.g., long distance telephone, 
copy costs, messengers, computer research, 
airline travel, etc,) and by the month in-
curred. Unusual items require more detailed 
explanations and should be allocated, where 
practicable, to specific projects. 

(iv) Whether applicant has prorated ex-
penses where appropriate between the estate 
and other cases (e.g., travel expenses appli-
cable to more than one case) and has ade-
quately explained the basis for any such pro-
ration. 

(v) Whether expenses incurred by the appli-
cant to third parties are limited to the ac-
tual amounts billed to, or paid by, the appli-
cant on behalf of the estate. 

(vi) Whether applicant can demonstrate 
that the amount requested for expenses in-
curred in-house reflect the actual cost of 
such expenses to the applicant. The United 
States Trustee may establish an objection 
ceiling for any in-house expenses that are 
routinely incurred and for which the actual 
cost cannot easily be determined by most 
professionals (e.g., photocopies, facsimile 
charges, and mileage). 

(vii) Whether the expenses appear to be in 
the nature nonreimbursable overhead. Over-
head consists of all continuous administra-
tive or general costs incident to the oper-
ation of the applicant’s office and not par-
ticularly attributable to an individual client 
or case. Overhead includes, but is not limited 
to, word processing, proofreading, secretarial 
and other clerical services, rent, utilities, of-
fice equipment and furnishings, insurance, 
taxes, local telephones and monthly car 
phone charges, lighting, heating and cooling, 
and library and publication charges. 

(viii) Whether applicant has adhered to al-
lowable rates for expenses as fixed by local 
rule or order of the Court. 

EXHIBIT A—PROJECT CATEGORIES 

Here is a list of suggested project cat-
egories for use in most bankruptcy cases. 
Only one category should be used for a given 
activity. Professionals should make their 
best effort to be consistent in their use of 
categories, whether within a particular firm 
or by different firms working on the same 
case. It would be appropriate for all profes-
sionals to discuss the categories in advance 
and agree generally on how activities will be 
categorized. This list is not exclusive. The 
application may contain additional cat-
egories as the case requires. They are gen-
erally more applicable to attorneys in chap-
ter 7 and chapter 11, but may be used by all 
professionals as appropriate. 

Asset Analysis and Recovery: Identification 
and review of potential assets including 
causes of action and non-litigation recov-
eries. 

Asset Disposition: Sales, leases (§ 365 mat-
ters), abandonment and related transaction 
work. 

Business Operations: Issues related to debt-
or-in-possession operating in chapter 11 such 
as employee, vendor, tenant issues and other 
similar problems. 

Case Administration: Coordination and com-
pliance activities, including preparation of 
statement of financial affairs; schedules; list 
of contracts; United States Trustee interim 
statements and operating reports; contacts 
with the United States Trustee; general 
creditor inquiries. 

Claims Administration and Objections: Spe-
cific claim inquiries; bar date motions; anal-
yses, objections and allowances of claims. 

Employee Benefits/Pensions: Review issues 
such as severance, retention, 401K coverage 
and continuance of pension plan. 

Fee/Employment Applicants: Preparation of 
employment and fee applications for self or 
others; motions to establish interim proce-
dures. 

Fee/Employment Objections: Review of and 
objections to the employment and fee appli-
cations of others. 

Financing: Matters under §§ 361, 363 and 364 
including cash collateral and secured claims; 
loan document analysis. 

Litigation: There should be a separate cat-
egory established for each matter (e.g., XYZ 
Litigation). 

Meetings of Creditors: Preparing for and at-
tending the conference of creditors, the 
§ 341(a) meeting and other creditors’ com-
mittee meetings. 

Plan and Disclosure Statement: Formulation, 
presentation and confirmation; compliance 
with the plan confirmation order, related or-
ders and rules; disbursement and case closing 
activities, except those related to the allow-
ance and objections to allowance of claims. 

Relief From Stay Proceedings: Matters relat-
ing to termination or continuation of auto-
matic stay under § 362. 

The following categories are generally 
more applicable to accountants and financial 
advisors, but may be used by all profes-
sionals as appropriate. 

Accounting/Auditing: Activities related to 
maintaining and auditing books of account, 
preparation of financial statements and ac-
count analysis. 

Business Analysis: Preparation and review 
of company business plan; development and 
review of strategies; preparation and review 
of cash flow forecasts and feasibility studies. 

Corporate Finance: Review financial aspects 
of potential mergers, acquisitions and dis-
position of company or subsidiaries. 

Data Analysis: Management information 
systems review, installation and analysis, 
construction, maintenance and reporting of 
significant case financial data, lease rejec-
tion, claims, etc. 
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Litigation Consulting: Providing consulting 
and expert witness services relating to var-
ious bankruptcy matters such as insolvency, 
feasibility, avoiding actions, forensic ac-
counting, etc. 

Reconstruction Accounting: Reconstructing 
books and records from past transactions 
and bringing accounting current. 

Tax Issues: Analysis of tax issues and prep-
aration of state and federal tax returns. 

Valuation: Appraise or review appraisals of 
assets. 

[61 FR 24890, May 17, 1996] 

PART 59—GUIDELINES ON METH-
ODS OF OBTAINING DOCUMEN-
TARY MATERIALS HELD BY THIRD 
PARTIES 

Sec. 
59.1 Introduction. 
59.2 Definitions. 
59.3 Applicability. 
59.4 Procedures. 
59.5 Functions and authorities of the Dep-

uty Assistant Attorneys General. 
59.6 Sanctions. 

AUTHORITY: Sec. 201, Pub. L. 96–440, 94 Stat. 
1879 (42 U.S.C. 2000aa–11). 

SOURCE: Order No. 942–81, 46 FR 22364, Apr. 
17, 1981, unless otherwise noted. 

§ 59.1 Introduction. 
(a) A search for documentary mate-

rials necessarily involves intrusions 
into personal privacy. First, the pri-
vacy of a person’s home or office may 
be breached. Second, the execution of 
such a search may require examination 
of private papers within the scope of 
the search warrant, but not themselves 
subject to seizure. In addition, where 
such a search involves intrusions into 
professional, confidential relation-
ships, the privacy interests of other 
persons are also implicated. 

(b) It is the responsibility of federal 
officers and employees to recognize the 
importance of these personal privacy 
interests, and to protect against unnec-
essary intrusions. Generally, when doc-
umentary materials are held by a dis-
interested third party, a subpoena, ad-
ministrative summons, or govern-
mental request will be an effective al-
ternative to the use of a search war-
rant and will be considerably less in-
trusive. The purpose of the guidelines 
set forth in this part is to assure that 
federal officers and employees do not 

use search and seizure to obtain docu-
mentary materials in the possession of 
disinterested third parties unless reli-
ance on alternative means would sub-
stantially jeopardize their availability 
(e.g., by creating a risk of destruction, 
etc.) or usefulness (e.g., by detrimen-
tally delaying the investigation, de-
stroying a chain of custody, etc.). 
Therefore, the guidelines in this part 
establish certain criteria and proce-
dural requirements which must be met 
before a search warrant may be used to 
obtain documentary materials held by 
disinterested third parties. The guide-
lines in this part are not intended to 
inhibit the use of less intrusive means 
of obtaining documentary materials 
such as the use of a subpoena, sum-
mons, or formal or informal request. 

§ 59.2 Definitions. 
As used in this part— 
(a) The term attorney for the govern-

ment shall have the same meaning as is 
given that term in Rule 54(c) of the 
Federal Rules of Criminal Procedure; 

(b) The term disinterested third party 
means a person or organization not 
reasonably believed to be— 

(1) A suspect in the criminal offense 
to which the materials sought under 
these guidelines relate; or 

(2) Related by blood or marriage to 
such a suspect; 

(c) The term documentary materials 
means any materials upon which infor-
mation is recorded, and includes, but is 
not limited to, written or printed ma-
terials, photographs, films or nega-
tives, audio or video tapes, or mate-
rials upon which information is elec-
tronically or magnetically recorded, 
but does not include materials which 
constitute contraband, the fruits or in-
strumentalities of a crime, or things 
otherwise criminally possessed; 

(d) The term law enforcement officer 
shall have the same meaning as the 
term ‘‘federal law enforcement officer’’ 
as defined in Rule 41(h) of the Federal 
Rules of Criminal Procedure; and 

(e) The term supervisory official of the 
Department of Justice means the super-
vising attorney for the section, office, 
or branch within the Department of 
Justice which is responsible for the in-
vestigation or prosecution of the of-
fense at issue, or any of his superiors. 
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